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Foreword
This publication embraces a unique opportunity by addressing an issue of significant and wide-ranging
importance to human well-being, peace, democracy, access to justice, the protection of human rights
and generally, to sustainable development.
The Rule of Law is the binding element within and between these respective domains. And in my humble view it represents the only effective way of achieving equity, and the necessary balance that can
assure environmental sustainability and human well-being.
Ultimately, our efforts towards sustainable development, security, environmental sustainability and political stability will be meaningless if they do not significantly improve the quality of life of our people.
As we all know, there are many, sometimes differing perceptions, of the Rule of Law. However there are
a few common elements we can all agree on, and included among these is respecting and implementing environmental laws and conventions to guarantee the right to a healthy environment that the citizens
of the Americas and the world are entitled to.
Ensuring all these elements come together affording more rights for more people is a common responsibility of legislators and parliamentarians, judges, attorney generals, prosecutors and ultimately the
people. A holistic society approach is required to address the challenges of our times, which means also
involving civil society and the private sector.
Since the Rio + 20 Summit in Brazil we have witnessed an encouraging surge of interest among members of the Executive, the Legislature and the Judiciary branches of Government across the world on
the environment.
Equally encouraging is the growth of jurisprudence in the subject from the Inter-American Human Rights
system to national courts and tribunals. But there is a great deal more work to be done.
I believe we need a fresh conceptual sustainable development framework, one focused on the human
and environmental potential, in our countries, to guide our future efforts in this critical endeavor. The
elements of such a framework should be based on the notion of “government of the people, by the people, for the people” exposed by President Lincoln in his famous Gettysburg address in November 1863.
To me this is a potent reminder that the “tree of government” consists of more than the three branches
referenced earlier i.e. the Executive, Legislature and Judiciary. These branches of Government are not
of their own making and do not exist for their own sake.
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Introduction
This publication includes the selected essays under each theme addressed during the First Inter-American Congress on the Environmental Rule of Law that took place in Montego Bay, Jamaica on 30-31 March 2015. The Congress was held under the auspices of the Organization
of American States (OAS), the United Nations Environment Program (UNEP), the International
Union for the Conservation of Nature World Commission on Environmental Law (IUCN- WCEL),
and the Caribbean Court of Justice.
These selected essays where presented by contributors during the Congress following a call for
abstracts process and are being published as a means to highlight emerging issues and current
trends in the Environmental Rule of Law the Americas.
The two-day encounter in Jamaica, brought more than 100 participants, including Chief Justices,
Attorneys General, legislators, prosecutors, government officials, high level practitioners and civil
society representatives to develop a common understanding of the concept of environmental
rule of law and identify current trends in the field in order to respond to the need to intensify Inter-American efforts to identify inclusive responses to the challenges related to environmental law
and governance.
The focus of the essays is thematic and procedural under the umbrella of the environmental rule
of law. Hence the publication addresses in the following four parts the themes from the Congress
agenda:

PART I: Legal Frameworks for Water Resource Management
PART II: Trade, Investment and Environment
PART III: Conflict Prevention and Management in Shared Natural Resources
PART IV: Environmental Enforcement
PART V: Access Rights: Information, Justice and Process

The selected essays illustrate in practical terms the concept of the Environmental Rule of Law as
defined and understood by participants in the Congress:

“The environmental rule of law is fundamental for peace, social and economic wellbeing. It
is indispensable in ensuring just and sustainable development outcomes and in guaranteeing
fundamental rights to a healthy environment in the Americas. The constituent elements
of the environmental rule of law include, inter alia, adequate and implementable laws,
access to justice and information, public participation equity and inclusion, accountability,
transparency, liability for environmental damage, fair and just enforcement, and human
rights;”
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I. LEGAL FRAMEWORKS
FOR WATER RESOURCE
MANAGEMENT
The Americas has been endowed with 30% of the world’s water resources.
Issues related to water governance have been highlighted for over a century.
The first international environmental agreements signed in the region were
focused on water resource governance1, and laws date back to 1906, when
the first Bolivian water law was enacted. 2 In recent years, the importance of
water governance has been reflected in water legislation and management
reform processes in most of the countries in the region, as well as in programs
and proposals for reforming water-related public services, particularly urban
drinking water supply and sanitation utilities.3 Disaster emergencies that
result from floods and droughts, as well as landslides triggered by intense
rainfall, further highlight the need of an integrated approach to address water
and land management effectively. Abstracts on this sub-theme address
emerging trends and challenges.

_____________________
1
2
3

Organization of American States, Department of Sustainable Development, Policy Series Number 9, March 2006. “Water Management
and Climate Change: Lessons from Regional Cooperation”.
Water Law of November 28th, 1906. http://www.oas.org/dsd/EnvironmentLaw/WaterLaw/home.htm
ECLAC. Water governance for development and sustainability. June 2006.

1.1. International Water Law in Latin America: A critical assessment of existing
agreements for improved governance
Antonio Razeto Cáceres, Juan Carlos Sánchez y Alejandro O. Iza

Transboundary river basin, international water law, treaties, Latin America

Worldwide, there are 276 transboundary river basins, of which 69 extend over the territory of one
or more Latin American States (UNEP 2013). During the last three decades, Latin American countries have
implemented reforms to improve water management (Akhmouch, A 2012). However, and in order to ensure
an equitable and reasonable use of shared waters, it is necessary to increase States’ cooperation and shift
towards joint management of water resources, coordinating legal, policy and institutional frameworks at
both international and national levels (Aguilar & Iza 2011).
There is relevant literature on shared water governance in different areas of Latin America (Boeglin
2012; Dourojeanni 2001; López & Sancho 2013; Querol 2003). However, there are no systematic analyses.
This article aims to assess the legal preparedness of countries in the region regarding their transboundary
river basins, by means of surveying water agreements and treaties between co-riparians, and by assessing
the quality of these legal arrangements against the “state of the art” rules and principles of International
Water Law. This assessment will look at the rules and principles set forth in the 1997 Convention on the
Law of the Non-navigational Uses of International Watercourses, which incorporates modern principles for
legal frameworks of international watercourses, most of which are accepted under customary international
law. Additionally, this recently entered into force Convention is considered the legal authority on the subject
matter, because of its global legitimacy after being negotiated within the framework of the United Nations
and adopted by a General Assembly Resolution.
To evaluate the treaties currently in force this article will use the analytical framework provided by
Wouters et al. (2005), which includes an assessment of scope, substantive rules, procedure, institutional
and dispute settlement mechanism. Using this framework, the article intends to identify major gaps in treaties and revise what aspects can be strengthened to progressively improve regulation of transboundary
waters in Latin America.

INTRODUCTION
There are 276 transboundary water basins in the world (UNEP 2013). Of these, 55 are shared by
two or more Latin American states.4 In this regional context, over the past three decades, reforms have been
implemented to improve the management of water resources (Akhmouch 2012). However, this reform has
been mostly a national effort exclusive to each state. This means that the cross-border aspect and interdependence among states sharing natural resources has been neglected from a legal perspective.
It is necessary to strengthen cooperation between states in order to ensure equitable and reasonable use of shared waters. The joint management of water resources in the region requires the joint and coordinated implementation of laws, policies, and institutional mechanisms both at international and domestic
levels (Aguilar & Iza 2011).

_______________________
4


In this study, the following twenty countries are considered Latin American: Argentina, Bolivia (Plurinational State of), Brazil, Chile, Colombia,
Costa Rica, Cuba, Ecuador, El Salvador, Guatemala, Haiti, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, Dominican Republic,
Uruguay, and Venezuela (Bolivarian Republic of). It is important to note that this study considers only those basins shared by two or more
countries included in the above list. Consequently, basins such as the Colorado basin, shared by Mexico and the United States, are not analyzed.
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3.4.6. Final Remarks
The Sixaola River Basin has a legal framework for cooperation that, according to the provisions of the
1997 Convention, can be described as modern. Regulations to establish the statutes of the Binational Commission effectively establish the legal elements necessary to implement a management system that ensures
equitable and rational use of water resources, prevents significant damage to another state, and protects and
preserves ecosystems..
3.5. La Plata River Basin.
(Argentina, Bolivia, Brasil, Paraguay, Uruguay)
The La Plata River basin is regulated as a whole by the
following international treaty

•

1969 Treaty of the La Plata River Basin.

3.5.1. Scope of Application
According to Article I, the treaty applies to the La Plata River basin
and all of its area of influence, and seeks to join efforts in order to promote
the harmonious development and physical integration of the basin.
3.5.2. Substantive Regulations
The sole paragraph of Article I lists the objectives of joint
cooperation. These objectives show that there is an implicit recognition of some of the principles contained in the 1997 Convention. Point b of the same article recognizes the principle of equitable and reasonable use when it states that the parties should
promote, “The rational utilization of water resources, in particular
by the regulation of watercourses and their multipurpose and equitable development.” In the same way, the principle of protection and
preservation of ecosystems is partially recognized in paragraph c of
the same article, which provides that the parties should promote “the
conservation and development of animal and plant life.”3.5.3. Procedural
Regulations.
3.5.3. Procedural Regulations
The treaty hardly establishes procedures beyond a general obligation to cooperate to achieve the
joint objectives related to the basin.
3.5.4. Institutional Mechanisms
According to Article III, the Intergovernmental Coordinating Committee is recognized as the permanent body for the basin in charge of promoting and coordinating the progress of multilateral efforts designed to
ensure the integrated development of the of the La Plata River basin. The same article suggests that a statute
should be adopted to regulate the Committee.
3.5.5. Conflict Resolution Mechanisms
The treaty does not contain provisions on dispute settlement.
3.5.6. Final Remarks
The treaty analyzed establishes a legal framework containing general provisions, which are more of a
memorandum of understanding to jointly promote the harmonious development and physical integration of the
basin, as is clear from Article I. In this sense, it is noteworthy that the principles of equitable and reasonable
utilization and protection and preservation of ecosystems are recognized.
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1.3. Water Protection and Mining: Environmental Law Challenges in the Andean
Region
Carlos Lozano Acosta
Basins, environmental damage, mining, conflicts of jurisdiction, water

The development of mining projects with serious impacts on water sources, both on the surface and
groundwater, has been increasing in several Andean countries, including Colombia. These countries have a
strong constitutional tradition of protecting the environment and different levels of incorporating international
environmental law into their domestic legal systems. Thus, the strongest environmental regulations are associated to the protection of water as a fundamental basis to prevent violations of the right to a healthy environment and the right to health.
However, significant legal tension exists between several Andean countries between environmental
water legislation and mining rights. This tension seems to resolve in favor of a weakening of environmental
law and an advantage to the profile of mining regulations, which in some laws has been elevated to the category of public interest, which means that it prevails over other norms and rights. In the resolution of such
tension, the constitutional provisions and the relevant environmental laws have been ignored.
This tension should be resolved through consistent application of relevant international environmental law and constitutional provisions on the environment; very vigorous in several countries in the
region. In order to achieve this, I propose to develop rules, that will be explained throughout the article, to
solve issues such as conflicts of jurisdiction between environmental and mining authorities, as well as local
and national authorities; questions regarding ownership rights and exploitation of resources; prevailing
provisions in overlap cases between mining projects and protected areas; regulatory approaches for watershed protection; legal management devices for underground water sources and legal assessment of its
connectivity with surface waters; the legal assessment of cumulative impacts of water resources; the rules
of evidence of damage to water sources and the interaction with rules on biodiversity and hazardous waste.

INTRODUCTION
This article aims to examine the tensions between the relevant environmental standards for water protection and for mining in three countries in the Andean region: Colombia, Ecuador, and Bolivia. It also intends to explore elements that give solutions to these
tensions. The selection of these case studies is a sampling of convenience, however, it
corresponds to three of the four current members of the Andean Community of Nations.
First, it analyzes the constitutional frameworks of Colombia, Ecuador, and Bolivia in
relation to environmental protection and mining. Then, the study reviews the details of legislation and regulation, as well as the way these two components of the legal systems of the
countries in question are related, in order to show the dilemmas faced by operators when
making decisions on freshwater sources potentially affected by mining activities. Finally,
some approaches that may be helpful in reasonably overcoming these tensions are discussed, including those of legal institutions that have been used in some of these countries.
1. Ecological Constitution: The Colombian case
The constitution of Colombia has been described as an “ecological constitution.”22
The state has an obligation to protect the “natural wealth of the nation” and property, though
_____________________
22

Constitutional Court of Colombia, C-283 of 2014, M.P. Jorge Iván Palacio, (2014).
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it is a right it also has a social function, and consequently an ecological function.23 State duties in this field have
been developed by the precedent:
The protection of a healthy environment and natural resources is a duty of the state as well as of
private individuals (CP Articles 8, 58, and 95). Under express constitutional mandate (CP Articles 49, 79, 80,
and 334) and Colombia’s international commitments (Convention on Biological Diversity, Article 14), it corresponds to the state to meet a number of specific duties on environmental issues that no law, important as it
may seem, can ignore.”24
Environmental protection functions must be fulfilled, concurrently, by the authorities
of both national and local levels.25
The right to a healthy environment is guaranteed by the constitution and by the
judges who interpret it. It has been developed in case law as “a set of basic conditions
surrounding a person and allowing for their biological and individual survival, which in
turn ensures their normal performance and comprehensive development in the social
environment. In this sense, a healthy environment is a fundamental right for the survival
of the human species.”26 Although it is a collective right, it can be connected with other
fundamental rights, and in that instance, it can be protected through the constitutional writ of
protection of human rights, the institutional equivalent to protection in other jurisdictions.27
The duty of the state to ecosystems unfolds in several ways. It has a duty to protect “the diversity and
integrity of the environment” and to conserve areas of special ecological importance. In the same way, it must
also plan the use of natural resources in order to ensure sustainable development, as well as their restoration
and conservation.28 It also intervenes in matters of exploitation of natural resources and land use.29 It must
control environmental degradation and cooperate with other countries to protect the environment. Finally, economic freedom may be limited for environmental reasons,30 and the exploitation of natural resources results
in royalties paid to the state.31
Environmental clauses in the Colombian constitution are a sufficient basis for protecting freshwater
sources, in particular those relating to the conservation of areas of special importance. All together, they enable both the adoption of measures by the state and the protection of those systems from third parties.
2. The Ecuadorian Constitution: Energy sovereignty and the rights of nature
In the Ecuadorian constitution, the rules of environmental protection are advanced, and allusions to
nature are found beginning in the preamble. Sustainable development and the protection of natural heritage is
a primary duty of the state. This constitution establishes the right to water and considers the resource as “for
public use, inalienable and non-transferrable, essential for life”32 and the population has a right to a healthy
and ecologically balanced environment “that ensures sustainability and good living.”33 While it attaches importance to the use of resources, it says energy independence cannot affect the right to water, and it considers
the conservation of ecosystems and biodiversity34 as “public interest.” 35
Natural resources are considered inalienable, non-transferrable, and not subject to foreign authority,
in particular minerals and hydrocarbons.36 But on the other hand, soil conservation “especially topsoil” is a na_____________________
23
24
25
26
27
28
29
30
31
32
33
34
35
36

Republic of Colombia, Political Constitution, Article 58, (1991).
Constitutional Court of Colombia, C-328 of 1995, M.P. Eduardo Cifuentes Muñoz, (1995).
Constitutional Court of Colombia, C-598 of 2010, M.P. Mauricio González Cuervo, (2010).
Constitutional Court of Colombia, SU-442 of 1997, M.P. Hernando Herrera Vergara, (1997).
Ibid.
Republic of Colombia, Political Constitution, Article 79, (1991).
Article 334.
Article 233.
Article 360.
Constitution of Ecuador, Article 12, (2008).
Article 14.
Article 400.
Ibid.
Article 408.
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tional priority, according to the constitution. Therefore, its use must be sustainable, and it is protected against
pollution, desertification and erosion, as there is a mandate for conservation of watersheds, water resources,
and the ecological caudal.
All activities affecting the quality and quantity of water must be regulated,37 and water authorities,
which have their own functions, should cooperate with environmental authorities. The sustainability of ecosystems and human consumption are priorities for water use. Water hoarding and privatization are prohibited. 38
The state should take “appropriate” action to avoid negative environmental impacts,
whether or not there is certainty of harm.39 The protection of certain ecosystems such as
deserts, wetlands, dry forests, cloud forests, and mangrove forests have constitutional status,40 the ecological functions of protected areas should be maintained and the
management of natural heritage must be subject to “the principles and guarantees
enshrined in the constitution.”41
In the Ecuadorian constitution, certain subjects have special protection from
the environment. Indigenous communities have the right to free, prior, and informed
consultation about the exploitation of non-renewable natural resources in their territories. The constitution protects the ability of ecosystems to regenerate, as well as the
rights of future generations.42 The responsibility for environmental damage in Ecuador
is objective and involves not only environmental restoration, but also compensation for
victims and legal action for environmental damage not prescribed.43 Everyone has the
right to an effective recourse in this matter, “without prejudice to [his or her] direct interest”
to demand the protection of the environment.44
One of the most innovative things about Ecuador is that nature is considered subject to rights.45 This
includes respect for life cycles and processes and ecosystem restoration. Individual or collective persons are authorized by the constitution to demand the guarantee of these rights.46 Citizens, in turn, have a duty to maintain a
healthy environment, to respect the rights mentioned and rational use of natural resources.47 Environmental policy
has a cross-cutting nature and should be respected by all state authorities at all levels. Legal operators should
apply the interpretation most favorable for the protection of nature in the event of doubt, when dealing with the
standards of environmental law.48
Finally, extractive activity is prohibited in protected areas. However, the constitution establishes an
exception: by the initiative of the Republic and upon “previous declaration of national interest” by the national
legislature. This last institution may call for a referendum on the issue, but it is discretionary.49 This provision
opens the door to mining in protected areas in almost every case where there is a common will between the
national government and parliament.
3. Bolivia: Constitution, the rights of nature, hydrocarbons, and minerals
The Bolivian constitution has a strong emphasis on both subsurface resources and environmental protection. According to the constitution, among the state’s objectives are the promotion of responsible and planned utilization of natural resources, as well as environmental conservation.50 The rights to food and water are recognized,
including water and sewage services.51
_____________________
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

Article 411.
Article 282.
Article 396.
Article 406.
Article 404.
Article 395.
Article 396.
Article 397.1.
Article 10.
Article 71.
Article 83.6.
Article 395.
Article 407.
Plurinational State of Bolivia, Political Constitution, Article 9.6 (2009).
Articles 16 and 20.
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but are related and do not act in pure form, excluding other categories207
In this context, the empirical analysis reveals as essential to understand the dynamics of legal systems and for the reasons mentioned above logical analysis has limitations, which implies the possibility of
developing a quantitative legal analysis. The jurimetría is the right econometrics what the economy.
Data from the Inter-American Court of Human Rights are analysed below:
Total violations by article from the beginning of the activities of the
Inter-American Court of Human Rights until 2009
ARTICLE

Viol.

1.1 (Obligation to respect rights)

113

8 (Right to Fair Trial)

94

25 (Right to Judicial Protection)

93

5 (Right to Personal Integrity)

76

7 (Right to Personal Liberty)

56

4 (Right to Life)

54

2 (duty to adopt provisions under its domestic law)

49

19 (Rights of the Child)

14

21 (Right to Property)

14

13 (freedom of thought and expression)

17

9 (Freedom from Ex Post Facto Laws)

10

3 (Right to Juridical Personality)

9

22 (Freedom of Movement and Residence)

5

16 (Freedom of Association)

8

11 (Right to Privacy)

8

27 (Suspension of Guarantees)

3

24 (Right to Equal Protection)

3

23 (Right to Participate in Government)

4

20 (Right to Nationality)

2

18 (Right to a Name)

2

17 (Rights of the Family)

21

12 (Freedom of Conscience and Religion)

22

6 (Freedom from Slavery)

23

_____________________
207

Bunge, Mario, Op cit, pg 40
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II. TRADE INVESTMENT
AND ENVIRONMENT
In pursuit of economic growth and development, the Western
Hemisphere continues to support economic integration and
the benefits of globalization, including through increased
trade. Trade represents one important development driver,
but it can also be a source of environmental pressures.
Trends regarding sustainability in investment, linkages with
climate change law and policy, and supporting environmental
compliance by using market based instruments and planning
tools as well as challenges regarding Environmental Impact
Assessment are analyzed in abstracts submitted under this
sub-theme to inform decision making from the national to the
global dimensions.

2.1.
			

The Flexibility of the Rules: Environmental Legislation in times
of Economic Slowdown and Crisis
Martha Aldana
Environmental legislation, environmental permits, environmental enforcement

The state of the world economy has a direct impact on environmental management in developed
countries as well as in the Latin American region. Indeed, the global and regional economy are suffering a
crisis that has direct impact on the implementation of environmental legislation from the perspective of environmental permits as well as in the field of environmental enforcement.
This paper analyzes this hemispheric trend from the environmental management experience in Peru.
In regard to environmental permits, legislation is under approval that would allow the joint issuance of
the approval of environmental impact assessment (EIA) and additional permits. In turn, it is proposed to validate the use of baselines of studies already approved, in order to avoid the cost of collecting that information
from the field.
In regard to environmental enforcement, there is already a legislation which provides that the audit
authority will only sanction an environmental offense when the affected party has not remedy the administrative measure to be issued to comply with the obligation unfulfilled. That is, the non-compliance is not punished
but the offender is given an opportunity to rectify and only if it does not comply with adopting this measure
correction is punished. This sanction, according to Peruvian regulation, is not to be applied for the full amount
of the fine but for an amount not exceeding 50% of the fine (except in the serious cases, where the full amount
can be applied). Likewise, the audit authority regulates incentives to encourage voluntary compliance with
environmental legislation and encourages the consideration of rights to supervise the offender.
In this context, the article ponders if, indeed, “flexing” environmental management is the only way to
survive downturns and crises or are rather, we are going back to times when it was considered that the environmental protection was a luxury we could only afford if we lived in developed countries having to survive on
the environmental cost of needed economic growth.

INTRODUCTION
The state of the global economy has a direct impact on environmental management, both in developed countries and in the countries in the Latin American region. In effect, the global, regional―and in
particular the Peruvian― economies are suffering a deceleration that has a direct impact on the content and
approaches of environmental legislation.
As the experts say, “What Peru has experienced in 2014 is also what has happened on the Latin
American front. We have faced a deceleration that is understandable in the current scenario due to the international financial crisis.”244 Faced with this reality and seeking to alleviate the risk that the economy will not
continue to grow as it has in recent years, environmental management is seen as a means to decrease the
acuteness of the problem and to ensure that environmental issues are not an obstacle for investment growth.
In this article this hemispheric trend of investment promotion applied to the field of Peruvian environmental management is analyzed.
To this end, the major milestones in the history of Peruvian environmental legislation and the institutional framework for environmental impact assessment and environmental control are presented. With this
_____________________
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Interview with Juan José Marthans. Diario Perú 21. http://peru21.pe/opinion/medidas-mef-resultan-insuficientes-2212246
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initial framework, the main measures that are being proposed and implemented to make environmental management more flexible are presented. Finally, we present how the practical implementation of these environmental regulations, particularly in the area of environmental control, reflects this trend today.

1. A brief history of Peruvian environmental legislation and institutions
Peruvian environmental legislation has its birth in the Code on the Environment and Natural
Resources approved by the Legislative Decree No. 613 in September 1990.
Before this regulation, the country relied on certain rules governing natural protected areas,
natural resources, and environmental sanitation, but it had no established regulations designed to
prevent and control the environmental impact of economic activities, nor had a regulation of the social
and environmental aspects of these activities been developed.

1.1. In terms of environmental impact assessment
Among its major developments, the Code on the Environment and Natural Resources of 1990 established the mandate to develop the Environmental Impact Studies (EIA, in Spanish),245 which should be
developed by duly registered entities.
Its approval produced, in the moment, criticism due to investment fears that this kind of regulation
generated. In this context, within a set of investment promotion regulations that took place in the following
year, 1991, many of the provisions of the Code were amended or repealed. Among these changes, environmental responsibilities were reallocated to the sectoral authorities; that is, to the corresponding ministries from
the productive, extractive, and existing service sectors whose main and natural priority was, and is, investment promotion, but not its enforcement and control.
Thus, beginning in 1993 with the adoption of the environmental protection regulation for mining operations, environmental regulation based on the already established sectoral scheme was initiated. Within
this framework, the first sectoral environmental regulations related to the activities of hydrocarbons (1993),
electricity (1994), the manufacturing industry (1997), and fisheries (1999) were issued. These regulations
developed the sectoral regulation of the evaluation of environmental impact, comprising the regulations applicable to the procedures of revision and approval of the studies of environmental impact (by the environmental
sectoral authorities246), citizen participation, and to a lesser extent, included regulations on the environmental
consequences of the development of these activities. In turn, at the organizational level, specialized branches
were established (with different hierarchical ranks) within the various ministries, which were created for the
task of implementing the sectoral environmental regulations that were underway.
Given the regulatory and institutional dispersion, in 2001 the National System of Environmental Impact Evaluation Law―SEIA247 was approved as a system that sought to organize and standardize the regulation of this instrument of preventive environmental management. Nevertheless, this very same rule left its
own validity up to its passing, noting that until this regulation was approved, the above-mentioned sectoral
environmental regulations would continue to be applied.
With the creation of the Ministry of Environment (MINAM248) in May 2008, it opened a new chapter not
only institutionally but also in Peruvian environmental legislation. For instance, in June 2008, several articles
from the SEIA Law 249 were amended. In turn, in September 2009, the approval of the regulation of the SEIA
Law by the Supreme Decree No. 019-2009-MINAM was achieved.
_____________________
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In the book, “La Evaluación del Impacto Ambiental en el Perú” (National Environmental Society. Lima, 2000), Manuel Pulgar-Vidal, current
Minister of the Environment of Peru, criticizes the emphasis that the Environmental Code put on the EIA as a document, putting aside the focus
of environmental impact assessment as a process.
Initially, EIA’s legislation only granted the national government power in adopting the EIA. Since 2008, with Legislative Decree No. 1078, this
regulation has been amended to note that regional governments could also assume that power in the context of transferring functions that are
regulated by the rules of decentralization. In the case of the Mining Energy Sector, from the Annual Plan of Sectoral Transfers in 2004, the process
was initiated to transfer this function to the regional governments for approval of smaller activities such as the activities of small-scale and
artisanal mining.
Law No. 27446 from April 23, 2001.
The predecessor agency to the Ministry of Environment was the National Environment Council (CONAM), created in 1994 as a coordinating body
in the area of the Presidency of the Council of Ministers.
Legislative Decree 1078. This regulation includes the repeal of the provision that subjected the validity of the SEIA Law to its own approval.
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The OEFA, in turn, had complied by issuing regulations for voluntary correction of infringements of
minor importance,274 where breaches of conduct that would qualify as less important are those detailed below:

I. Relating to the submission of information
I.1 Failure to submit the
Report or Environmental
Monitoring Report in the
prescribed time, or an
incomplete submission
and/or in a mode other
than that requested.

I.2 Failure to submit the Plan
of Solid Waste Management
in the prescribed time, or an
incomplete submission and/
or in a mode other than that
requested.

I.3 Failure to submit the
Hazardous Solid Waste
Management Manifesto in the
prescribed time, or an incomplete
submission and/or in a mode
other than that requested.

I.4 Failure to submit
the Declaration of Solid
Waste Management in
the prescribed time, or an
incomplete submission
and/or in a mode other
than that requested.

I.5 Failure to submit the
Annual Environmental
Report or Environmental
Management Annual Report
in the prescribed time, or an
incomplete submission and/
or in a mode other than that
requested.

I.6 Failure to submit other
information or documentation
required by the Entity of
Environmental Control in the
prescribed time, or an incomplete
submission and/or in a mode
other than that requested.

II. Relating to the management and handling of solid waste and non-hazardous materials
II.1 Failure to segregate
non-hazardous waste, or
incorrect segregation.

II.2 Failure to mark storage
sites, or marks them
inappropriately.

II.3 Failure to maintain
containers of non-hazardous
materials.

II.4 Failure to label containers of non-hazardous
materials.

II.5 To temporarily store empty
containers in open land or
in areas not covered by the
regulations.

II.6 Improper disposal of
non-hazardous waste.

III. Relating to environmental commitments
III.1 Violating the
environmental commitments
set forth in the Environmental
Management Instrument,
relating to the storage of
non-hazardous solid waste
or the identification of waste
containers.

III.2 The temporary
disposal of waste in a
manner other than that
stated in the Instrument of
Environmental Management,
due to production, cleaning
equipment, or changing
equipment.

III.3 The temporary
storage of empty
containers in areas not
included in the Instrument
of Environmental
Management.

Therefore, the OEFA already had a policy framework that sought to give greater rationality to the intervention of the environmental monitoring authority, and it regulated the provisions of Law No. 30011 amending
the SINEFA Law, including voluntary correction figure but delimiting the application of this tool to minor breaches
that did not constitute significant environmental risks.
In the list of correctable infractions, for example, the findings relating to the non-delivery, incomplete
delivery, or delivery in a mode other than requested of information were included, as well as solid waste management, but limited to only non-hazardous waste. Therefore, not all breaches were legally rectified, but rather
only those of lesser magnitude and less environmental risk.
In this OEFA regulation, in turn, cases where the correction of non legally feasible infractions were
established as the following:
a) When the behavior that qualifies as one of minor significance obstructs the exercise of the function
of direct OEFA supervision.
_____________________
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Regulations for voluntary correction of breaches of lesser significance. Board of Directors Resolution No. 046-2013-OEFA/CD.
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III. CONFLICT PREVENTION AND
MANAGEMENT IN SHARED
NATURAL RESOURCES
Physical coexistence on earth inevitably results in the sharing
of natural resources, thus, sharing a border may mean shared
forests, ecosystems and water resources. However, sharing is
not limited to geographical borders. The commons that is earth
invariably dictates that all countries and all peoples collectively take
part in sharing certain of its natural resources. In doing so, there
is a corresponding responsibility to manage them soundly. The
increased number and intensity of Disasters currently experienced
by the region impact availability and access of natural resources
generating resulting in tensions that further highlight the need
for sound management of border and other natural resources,
through the consideration of key approaches and principles of
environmental management and international law. Abstracts
under this sub-theme theme consider innovative schemes in the
management of shared resources and tools for prevention.
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3.1.

Collective Responsibility for Sound Marine Resource Management: Erga
Omnes Obligations and Deep Sea Mining
Cymie R. Payne
Deep seabed; erga omnes; global commons; marine environment; Law of the Sea; UNCLOS

International law recognizes that there is a collective interest in protecting the marine environment.
This paper traces the emergence of the erga omnes principle (rights or obligations owed toward the international community as a whole) at the International Court of Justice, the International Tribunal for the Law of
the Sea and in commentaries; evaluates the development of collective interest and collective enforcement
doctrines. It then considers how the principle can be applied to protect ocean resources with respect to the
International Seabed Authority’s development of regulations for deep seabed mineral resource exploitation.
International law recognizes that there is
a collective interest in protecting the marine environment. The Law of the Sea Tribunal (ITLOS)
contributed an important application of this principle in its Advisory Opinion on sponsoring state
responsibility and liability for deep sea mining activities in the ‘Area’ (the seabed, ocean floor and
subsoil beyond the limits of national jurisdiction).
ITLOS affirmed that where sponsoring states are
in breach of their obligations, liability is to the international community, that is, it is erga omnes.
The common heritage nature of marine resources
implies that all states share these rights. However, states’ rights and duties with respect to governance of high seas resources need to be clarified.
Enforcement of conservation obligations is a particular challenge for global commons, where an
obligation erga omnes that is owed to all might be
enforced by none. This paper traces the emergence of the erga omnes principle at the International Court of
Justice, ITLOS and in commentaries. It then considers how it can be applied to protect ocean resources preventively through environmental assessment. The International Seabed Authority’s recent work on regulations
for exploitation of deep seabed mineral resources is discussed as an example of an international organization
coordinating with states sponsoring mining in high seas regions, as deep sea mining moves from experimental
to full-scale industrial status.

INTRODUCTION
The deep seabed is a global commons area that is subject to the international community’s collective
governance. It is also the target of resource extraction. As deep seabed mining moves from experimental to
full-scale industrial status, it tests the oversight capability of individual states that sponsor mining in high seas
regions. The Law of the Sea Convention (LOSC)303 and international law provide consequences when a state
fails to ensure that companies operating under its sponsorship observe appropriate measures and as a result
the marine environment is damaged. But in areas beyond national jurisdiction, what is the extent of this state
liability and how are consequences for damage to these global commons effectuated? For example, may any
_____________________
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United Nations, The Law of the Sea: Official Text of the United Nations Convention on the Law of the Sea with Annexes and Index,
Final Act of the Third United Nations Conference on the Law of the Sea, Introductory Material on the Convention and Conference, U.N. Pub. Sales
No. E.83.V.5 (1983).
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The motivating concept for this study is the need to understand how collective rights and responsibilities for the global commons have developed and their capacity to respond to the needs of the Anthropocene
Era.324 Human influences have caused profound ecological change as the ‘empty’ world (where the activities of
a human population estimated at roughly 8 million people in 8,000 BCE had relatively little impact on the rest
of the planet) has been replaced by our ‘full’ world (where advanced technology and the production of energy
and consumer goods for 6.8 billion people has radically altered the atmosphere and biosphere, on the scale of
the transformation wrought by the first photosynthetic organisms).325 The challenge for governance systems is
to adapt to the changed circumstances brought by technology, consumption and population growth to achieve
goals that include preservation of functioning, complete ecosystems and other indicators of sustainability.
The deep seabed provides a useful case study of how a global commons newly subject to the pressures of technology and population might be governed through the rule of law. While the region is still remote
and generally unaffected by human activity, new extraction technology and markets for deep seabed minerals
are increasing the number, as well as strength, of human impacts, making it an exemplar of a Full World issue.
Stakeholder interests are varied; they are concerned with the money to be made from resource extraction,
control over critical mineral resources, extraction of thermophile genetic resources, and preservation of untouched marine ecosystems for scientific and ethical reasons.326 The legal framework for the oceans is a range
of multilateral instruments, customary international law and innovative global administrative law.
This inquiry applies doctrinal analysis of the principle ‘erga omnes,’ as it has developed through decisions of the International Court of Justice, the International Tribunal for the Law of the Sea’s Seabed Disputes
Chamber, and the International Law Commission. It traces the development of collective interest and collective
enforcement doctrines, and then considers how the doctrine can be applied to ocean resources. The ISA’s
initial work on regulations for exploitation of deep seabed mineral resources is discussed as an example of an
international organization coordinating with the states sponsoring mining in high seas regions and with mining
companies, as deep sea mining moves from experimental to full-scale industrial status. The paper evaluates
_____________________
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The Anthropocene has been described as ‘a new geological epoch, marked by climatic and environmental change caused by humans.’ Michael
Balter, Archaeologists say that the ‘Anthropocene’ is here - but it began long ago, 340 Science 261-262 (2013) (discussing the various starting
points for the Anthropocene that are recommended by various scientific disciplines). See also F. Biermann, K. Abbott, S. Andresen, K. Bäckstrand,
S. Bernstein, M. M. Betsill, H. Bulkeley, B. Cashore, J. Clapp, C. Folke, A. Gupta, J. Gupta, P. M. Haas, A. Jordan, N. Kanie, T. KluvánkováOravská, L. Lebel, D. Liverman, J. Meadowcroft, R. B. Mitchell, P. Newell, S. Oberthür, L. Olsson, 2 P. Pattberg, R. Sánchez-Rodríguez, H.
Schroeder, A. Underdal, S. Camargo Vieira, C. Vogel, O. R. Young, A. Brock, R. Zondervan, Navigating the Anthropocene: Improving Earth
System Governance, 335 Science 1305-06 (calling for, inter alia, strengthening ‘the integration of the social, economic, and environmental pillars
of sustainable development, from local to global levels’ and closing ‘remaining regulatory gaps at the global level’).
U.S. Census Bureau, International Database. [check cite] Rockström, J., W. Steffen, K. Noone, Å. Persson, F. S. Chapin, III, E. Lambin, T. M.
Lenton, M. Scheffer, C. Folke, H. Schellnhuber, B. Nykvist, C. A. De Wit, T. Hughes, S. van der Leeuw, H. Rodhe, S. Sörlin, P. K. Snyder, R.
Costanza, U. Svedin, M. Falkenmark, L. Karlberg, R. W. Corell, V. J. Fabry, J. Hansen, B. Walker, D. Liverman, K. Richardson, P. Crutzen, and J.
Foley Planetary boundaries: exploring the safe operating space for humanity. Ecology and Society 14(2): 32 (2009), [online] URL: http://www.ecol
ogyandsociety.org/vol14/iss2/art32/; updated by Steffen et al. Planetary Boundaries: Guiding human development on a changing planet. Science,
January 2015.
Cindy Lee Van Dover, Tighten Regulations on Deep-Sea Mining, 470 Nature 31-33 (2011). http://www.telegraph.co.uk/news/worldnews/
northamerica/usa/1439628/Lost-worlds-of-the-ocean-threatened-by-trawlers.html
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3.2.

Strategic Environmental Assessment: The role of the Judiciary in its
Implementation

Gustavo Rinaldi y Guillermo Hernán Marchesi

Strategic Environmental Assessment. Enforcement. Planning. Role of the Judiciary.

An increase in social and environmental conflicts has been evidenced in recent times.
Certain social groups with greater conscience of the problematic, are increasingly calling upon the
Judiciary seeking solutions to the challenges that affect them. Consequently, to a certain degree the Judicial
Power is required to broaden its knowledge regarding specific instruments for environmental management.
Judges have a first degree role in enforcement of new instruments that despite having potential for
environmental conflict prevention are not duly implemented by political bodies.
The analysis is centered in strategic environmental assessment as a key tool for environmental policy
management. The relevance of this instrument lies in its capacity to gather environmental facts and knowledge for the adoption of policies, plans and programs, even when these are not necessarily focused on
environmental protection. At the same time, the strategic environmental assessment has virtues or positive
attributes in the context of sustainability and improvement of the decision making process, in the early identification and prevention of potential conflict and furthermore for development planning.
Given strategic environmental assessment in essence places limits on the executive power, it is considered that in the majority of cases, within the Republican balance, the judicial powers of the region will face
the challenge of granting citizen protections through the effective implementation of this instrument.
Finally, it is important to recall the relevance of this instrument in the management of shared natural
resources, by highlighting European Community Law in the framework of the adoption of the Kiev Protocol to
the Espoo Convention on strategic environmental assessment on May 21, 2003.
Introduction
The “Inter-American Congress on the Environmental Rule of Law” encouraged us to think carefully
about the role played by the judiciary in the effective installation of the instruments that the various environmental regulations establish.
First we will see how, for a while now, great jurists of the world like Antonio Herman Benjamin,401 Ricardo
Lorenzetti,402 and Nestor Cafferatta,403 among others, have set their sights on the effective implementation of
environmental standards as the principle concern in looking toward the future.
On the other hand, based on the idea that “the expansion of the spaces of indeterminacy in the legal
system generates a growing litigiousness and a greater role of the judiciary”;404 we will think about how this
greater importance is related to the implementation of standards and environmental instruments.
In line with this, we believe that in the lack of development planning and the disregard for the environmental
variable lies the genesis of many of the conflicts and environmental disasters that have beset our region in
recent times.

_____________________
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BENJAMIN, Antonio Herman de Vasconcellos, “O estado teatral e a implementacao do direito ambiental” disponible en http://goo.gl/UYF2gS,
último ingreso 23.02.2015.
LORENZETTI, Ricardo Luis, Cap. IV: “Teorida de la implementación” y Cap. V: “Cumplimiento obligatorio de las normas ambientales
(“Enforcement)”, en Teoría del Derecho Ambiental, Pag. 97- 159, Editorial La Ley, Buenos Aires, 2008.
CAFFERATTA, Nestor A. ““De la efectividad del derecho ambiental”, Diario La Ley 02/10/2007, p. 1, Editorial La Ley, Buenos Aires
LORENZETTI, Ricardo L., “La decisión juridical en casos constitucionales”, LA LEY 01/11/2010 , 1 • LA LEY 2010-F , 702, Cita Online:
AR/DOC/7345/2010
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We note that in this part of the world405 it is difficult in itself to
find fully implemented processes for the development of plans, policies or programs, and what is even more complicated is that these few
consider the environment and sustainability only as aspects to keep in
mind when making a decision.
Strategic Environmental Assessment is a tool that is included within the regulatory systems of many countries of our region
to change that reality. It has a great potential for preventing environmental damage and reducing socio-environmental conflicts,
although it is still under development, evolution, and definition.
Its intrinsic characteristics related to transparency in decision-making, the expansion of rights, and access to information
make its reception by public policy decision-makers not a simple
task.
We do not presume they act in poor faith, so we consider
that this reluctance is due to ignorance of the positive potential of the
instrument.
However, as long as they are not aware of it and until they
begin to implement environmental instruments “voluntarily,” we have
to think about the role of the judiciary in the implementation of the
decision-making processes.
1. The effective implementation of environmental law
The maturation of the social, cultural, political, economic and legal changes arising from the emergence of the
environmentalism is the opposite of an easy ride, uphill, interrupted, linear and free of conflicts.
We still have not overcome the idea of competition between economic development and environmental protection. In
that field, the war of words is uneven, especially in a context colored by capitalist consumerism, with constant cyclical economic crises and many societies marked by structural poverty, with the most
basic needs going totally unmet.
The strong efforts made in recent years to study, develop and implement the
principle of non-regression in environmental rights,406 is another sign of the necessary resistance to fluctuations in the levels of recognition of this right, generally linked to economic conditions.

_____________________
405
406

Sobre la similitud de los procesos de desarrollo, retrocesos y problemas de la cuestiones ambientales recomendamos la lectura del excelente
trabajo de Antonio Herman BENJAMIN, “A proteção do meio ambiente nos países menos desenvolvidos: o caso da América Latina”
disponible en http://bdjur.stj.jus.br/xmlui/handle/2011/31509, último ingreso 01/03/2015.
PRIEUR Michel, “Princípio da proibição de retrocesso ambiental”, published in Princípio da proibição de retrocesso ambiental, Edited by
Comissão de Meio Ambiente, Defesa do Consumidor e Fiscalização e Controle del Senado Federal de Brasil, Brasília (DF), p. 11.; DE ARAUJO
AYALA, Patrick, “Mínimo existencial ecológico e proibicao de retrocesso em matéria ambiental: consideracoes sobre a inconstitucionalidades do
Código do Meio Ambiente de Santa Catarina”, in Revista de Direito Ambiental, Ed.: Revista dos Tribunais, Sao Paulo, Brasil, 2010, Nº 60, p. 341.
SARLET, Ingo Wolfgang, “Breves consideracoes sobre os deberes de protecao do estado e a garantia da proibicao de retrocesso em matéria
ambiental”, in Revista de Directo Ambiental, Ed.: Revista dos Tribunais, Sao Paulo, Brasil, Nº 58, 2010 p. 41.; BERROS, Valeria, “Construyendo
el principio de no regresión en el Derecho argentino”, JA, 2011- IV, fasc. N. 13, p. 4.; SOZZO, Gonzalo: “El principio de no regresión del derecho
ambiental en el camino de la Conferencia de Río + 20”, JA, 2011, IV, fascículo n. 13, p. 58; PEÑA CHACON, Mario, “Desarrollo jurispruden
cial del principio de no regresión del derecho ambiental en Costa Rica”, available at: www.academia.edu/5880375/Desarrollo_jurisprudencial_
del_principio_de_no_regresion_del_derecho_ambiental_en_Costa_Rica, last accessed January 3, 2015; CAFFERATTA, Néstor A. “La
reformulación del principio de progresividad” in RDAmb N° 31, Abeledo Perrot, Buenos Aires, 2012.

127

The House’s CHRM thus had to
broaden the scope of the inquiry from Bahia to São Paulo and Paraná – actually to
Brazil as a whole –, in order to consider the
apparently separate processes of natural
resource exploitation leading to environmental degradation and damage to health
as interconnected operations, run by the
same corporate partners.
2. Lead pollution liability as a human
rights concern in the House of
Representatives
For the House’s CHRM, it is vital to
identify the chain of corporate accountability for social and environmental liabilities
being challenged in Brazil and worldwide,
in order to produce a final solution to a conflict that has been dragging through courts
for decades.
In addition to gathering historical,
economic, legal and documentary evidence, the Representatives’ inquiry into
this situation included a trip to Bahia for
a public hearing with hundreds of victims
and their relatives, lawyers and public officials.430 It also visited the decommissioned
smelting plant and held a working meeting with city officials in the historical city of
Santo Amaro, on September 2, 2013.
During the visit to Bahia, Representative Roberto de Lucena, along with
the Federal Prosecutor for the Federal District, Peterson de P. Pereira (representing
the General Prosecutor of the Republic),
met with locally-based Federal, State and
Labor public prosecutors and with the Attorney General of the City of Santo Amaro,
at the Federal Prosecutor’s Office in Salvador, on September 3, 2013. They discussed further legal action regarding this
conflict and drew up common goals for inter-institutional cooperation.
On April 30, 2014, the Oversight
and Control Body 149 of 2013 convened
a Public Hearing431 to discuss lead and
other heavy metals pollution in the Ribeira
River Valley. Invited participants were Dr.
Alessandra Galli, victims’ moral damages
_____________________
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Portuguese name for ‘bay area’, which is also the meaning of the State’s name, Bahia.
M. Costa (2009) presents a series of aerial pictures of the Ribeira do Iguape River, including the region affected by mining and smelting activities.
In the Ribeira River Valley, the cities of Cananéia and Iguape, in São Paulo, are among Brazil’s first urban settlements, founded in 1531 and 1538,
respectively (R. Sales & A. Moreira, 1996: 37). The city of Santo Amaro, Bahia, is from 1557 (IBGE, 1984).
The General Workers’ Union produced a video about the Lead WG’s visit to Santo Amaro (UGT, 2013).
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Gráfico 2 – Conexión de las Cadenas de
Responsabilidad Nacionales e Internacionales
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3.4

Sustainable development: Linking the environmental and humans rights
protection with mining projects in developing countries
Lina Muñoz-Ávila
Sustainable development, mining, environmental conflicts, human rights, environmental
law.

The proposed paper seeks to present the main advances in a doctoral thesis research on the subject
of Environmental Sustainability, Human Rights and Large Scale Gold Mining projects in developing countries
like Colombia and Brazil. I have selected two gold mines as study cases, one in Colombia and the other one in
Brazil, both executed by the same mining company in similar geographical and environmental conditions. The
aim was to make a comparative study of the different environmental and mining legislations, institutions, national politics and human rights protection of the communities impacted by the mining projects in each country.
The methodology consists in reviewing the literature available in Spanish, English and Portuguese,
doing fieldwork in each of the selected mines, interviewing experts in both countries, working with environmental authorities and finally, analysing the different speeches of the government, the company, the community and the NGO´s about environmental mining conflicts and protection of human rights.
Some of the research conclusions to guarantee the effectiveness of environmental law and sustainable development in mining projects indicate the need to:
• Strengthen the national environmental legislation and legal institutions.
• Strengthen the capacity of public prosecutors and judges to decide on environmental cases.
• Recognize the key role of the procedural environmental rights to resolve environmental conflicts:
The empowerment of communities with quality information, effective participation mechanisms and
environmental justice for the adequate protection of collective rights.
• Incorporate the rights-based approaches in environmental management.
INTRODUCTION
The advancements in doctoral research presented in this document are approached from the disciplinary framework of law. Public law was used primarily as a research field, and in this research draws on
three main areas: human rights, environmental law, and mining law. Notwithstanding, constitutional law and
international law were also used as areas of support.
This doctoral research has a spatial boundary. The countries in which the analysis is concentrated are
Colombia and Brazil. There are several reasons for this demarcation: the two countries form part of the group
of countries richest in biodiversity in the world; they have great ethnic and cultural diversity represented by
indigenous tribes, communities of African heritage, and rural communities; their production activities have historically focused on agriculture, fisheries, livestock, and the exploitation of natural resources; they are rich in
mineral resources such as gold, and because of this they have incorporated their extraction and sale into their
economic and development policies; and they both, paradoxically, have high rates of inequality and poverty.
The studied time period is from the Rio Summit on Sustainable Development in 1992 through the
Rio+20 Summit held in 2012 and subsequent developments until 2014. In this range of 22 years, the Latin
American region ― in order to increase the wealth of its nations to satisfy the basic needs of its inhabitants
― has generated an increase in pressure on the ecological sublayer of the economies of the region. A considerable increase can be observed in the number of economic development projects that are based on the
re-priming and extraction of natural resources, such as mining.
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1. Why is it necessary to research these issues?
1.1. In academic terms:
Considering the great environmental problems, poverty and unequal distribution of resources that
the world is facing, studies conducted on the human relationship to nature from a legal perspective should
promote dialogue between the reality and the regulations in order to collect empirical evidence on their effectiveness and determine the policy and institutional challenges in order to improve upon them. The contribution
of this work will be to establish a theoretical relationship that can be applied to concrete
cases and will be replicable in other similar situations. The law should be a tool
to delineate the relationship between man and nature in order to protect it.
1.2. In sustainable development terms:
The term sustainable development became popular
in the ‘90s, in particular after the creation of the Brundlant
Report and the 1992 Rio Conference. The term theoretically
broke the deadlock between environmental protection, economic development, and social inclusion (called the three pillars of sustainable development), offering the possibility that
the three could be united (Ramlogan, 2011).

The contribution of this work
will be to establish a theoretical
relationship that can be applied
to concrete cases and will
be replicable in other similar
situations. The law should be a
tool to delineate the relationship
between man and nature in order
to protect it.

However, this has not always been achieved in practice.
Environmental concerns have increased and there are good examples to illustrate sustainable development practices around the
globe. The world has become increasingly more unsustainable and this
is reflected in areas such as biodiversity loss and climate change, which primarily affects
the most vulnerable populations. In addition to this, statistics show that with the world
population growth expected in the next twenty years, there will not be resources available for all (United Nations, 2010). Likewise there is a serious problem with consumption
patterns: a confrontation between demographics and consumption which is summarized
in Principle 8 of the Rio Declaration.
This raises the very important question of how to achieve environmental sustainability with reasonable economic growth will lead to poverty alleviation and social inclusion at all levels (local, national, and global). The main problem facing this question has been to translate the
concept of sustainable development into reality.
Twenty years after Rio-92, in June 2012, the Rio+20 Earth Summit was held, which sought to review the progress and setbacks of global development in terms of sustainability, focusing on three topics: (1)
Strengthening political commitments in favor of sustainable development; (2) Balancing the advances and the
setbacks associated with their implementation and; (3) The response to the emerging challenges of society.
Two closely related questions constituted the main focus of the Summit: (1) A green economy with a view of
sustainability and poverty eradication; (2) The creation of an institutional framework for sustainable development (United Nations, 2011).
In practice today, the economic development projects that aim to boost growth in countries have led
to serious human rights violations and environmental degradation and have not managed to integrate the
principles of sustainable development, generating extensive debate and reaction from stakeholders along the
length and breadth of the continent. Therefore, the evolution of the concept of sustainable development in a
comprehensive framework of economic, social and ecological aspects are the basis for the potential recognition of a right to the environment which is distinct from its correlated substantive environmental rights (UNDP,
2011).
1.3. In political terms:
Because of the issues described above and after Rio+20 it is necessary to revise the standards of
enforceability of the right to environment in order to create a common approach and a framework for policy
development. From there, one of the main contributions―and at the same time, one of the main challeng-
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es―in the field of human rights in relation to regional problems caused by the exclusion and environmental
degradation, is the ability to guide using standards and principles the actions of democratic sates in specific
situations, as much in the jurisprudence of national courts as in international courts, to determine the scope
of rights, as in the formulation of public policies, thereby contributing to the strengthening of institutional and
social guarantees to these rights in different national spheres (Abramovich, 2011).
In terms of enforcement of rights the following problems appear: (a) The traditional mechanisms of
protection of human rights protect individuals based on an anthropocentric view of law; (b) In practice it is very
difficult to prove the causal link between environmental damage, human life, health, and quality of life; (c) It is
not simple to invoke human rights to defend the rights of future generations, and it is even more problematic
to defend the non-anthropocentric interests such as the preservation of species and ecosystems; and (d)
International standards for environmental protection are not binding (Hajjar, 2011).
Therefore, to serve the theory of human rights and international law of human rights, the content of
environmental law can contribute to the realization of sustainable development from a legal perspective.
1.4. In terms of regional impact, the Latin American context:
Latin America is a region of great contrast between wealth and hardship. Taking stock
of the last 20 years in terms of sustainable development for the region, there are important
breakthroughs, but also setbacks and difficulties. In the social sphere, according to the
United Nations, since the early twentieth century the levels of poverty and destitution
have been reduced. By 2010, the percentage of people living in extreme poverty decreased by 32 percent, so there are now about 20 million fewer people in poverty
in the region. Also, death rates from malnutrition and food security have been
reduced, which shows significant improvement.
Latin America is a
In the economic sphere, since 1992 the region has reported a relatively high growth rate after overcoming various economic crises. Likewise, it has managed to control inflation, the volume of exports have increased significantly and the productivity gap with developed countries
got wider. Moreover, the employment rate continued to grow, along with
a decrease in unemployment rates.
In terms of environmental issues, the creation and strengthening of laws, policies and institutions in the environmental portfolio has
been observed since the early ‘90s, in addition to the increase in natural
protected areas.
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Therefore, it could be argued that the outlook is quite encouraging,
however, on the other side of the coin, there are deep-rooted problems that have
not been resolved and about which there is a long journey ahead. Latin America is
the most unequal region on the planet. Such inequality is reflected in the lack of access to
basic public services and housing, weak health systems and fragmented education. This is also related to the
uncontrolled urban sprawl which many principle Latin American cities are facing, which results in weak urban
planning and management.
In economic terms, despite the increase in formal employment, they still have not been able to provide
citizens with quality jobs with the guarantee of full labor rights. Moreover, the production structure is focused
on natural resource extraction, which puts great pressure on soil, water resources, and air.
Added to this, in environmental terms, the reduction of greenhouse gases is not sufficient to effectively combat climate change; a large percentage of land is in the process of desertification, water distribution
is uneven, waste management of all kinds is inadequate and highly polluting, and there is overfishing and
depletion of fish stock.
Faced with the above, the need for studies that contribute to the eradication of these problems―or
at least to their significant reduction―beginning with the effectiveness of sustainable development within the
framework of human rights is evident.
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frameworks. The legal analysis also includes the administrative and judicial environmental protection mechanisms that exist in the two cases against AGA. To do so, the administrative processes undertaken by the
attorney general in the case of Córrego do Sítio and judicial proceedings initiated by the communities in the
case of La Colosa were selected. This analysis considers all actions in the two selected cases from conception to the investigation’s cutoff date, December 2014. In the case of La Colosa, the selected judicial process
was a class-action suit because at the conclusion of the research the administrative process of environmental
licensing had not yet been initiated, and because in Colombia, this is the quintessential legal action to defend
collective rights and interests.
Two specific investigative methodologies were constructed in order to achieve the objectives of this
study: a methodology for the selection of the cases and a methodology the field visits to the projects.
In 2011, the first case selected was the La Colosa mining project for several reasons. First―due to
the work of the doctoral student as a member of the legal clinic Public Action Group (PAG- Universidad del
Rosario)―there was access to extensive information on the case. Secondly, as part of the research, the
doctoral student personally followed the entire legal process from the beginning, attended the hearings, and
did procedural follow-up. Finally, within the above-described work, the student met and worked with local and
national communities involved in the process and monitored the media coverage of the case in order to identify
the different positions on the matter.
In 2013, following the identification of the characteristics of the La Colosa project and thanks to the
support of the co-director of the thesis during a doctoral internship in Brazil, several possible cases of AGA’s
large-scale gold mining in the country was studied until the Córrego do Sítio I case was selected thanks to the
ability to access information about the case and the company.
Once the components of the cases were identified, the same methodology for the two field visits was
developed and in five stages:

Graphic 1
Methodology for Field Visits

Visit negotiation

Definition of the methodology
and the central informationgathering topics

Visit to the mining site

Meetings with public and
company officials

Logistical arrangements and
setting the trip agenda

Source: La autora (2015).
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IV. ENVIRONMENTAL
ENFORCEMENT

One of the main challenges in the Americas is
effective enforcement of the vast legal and institutional
framework to guarantee the rule of law. Trends and
emerging issues in enforcement are addressed by
abstracts under this sub-theme.

4.1

Applying the Principle In Dubio Pro Natura for Enforcement of Environmental
Law

Prof. Nicholas Bryner

In dubio pro natura; judiciary; enforcement; precautionary principle; environmental rule of
law.

Recognition of the emerging environmental law principle in dubio pro natura, under which uncertainties are
resolved in favor of that which will lead to greater protection of the environment, is a key step toward incorporating
an ethic of environmental sustainability into a legal system and strengthening environmental rule of law. Several
countries in the Inter-American region have begun applying this principle in statutory interpretation, shifting the
burden of proof, and in other ways to give environmental laws greater effectiveness.
One of the fundamental duties of governments is to protect and safeguard the rights and interests of vulnerable parties and minorities. The environmental rule of law holds that this duty and related principles apply with
full force in matters related to the environment. Several States in the Inter-American region have incorporated and
developed an emerging principle of law, in dubio pro natura, in which uncertainties are resolved in favor of a result
that will lead to more robust protection or conservation of nature. This principle is analogous to the civil law principle
in dubio pro reo in the context of criminal law and common law presumptions of innocence, as well as the principle
in dubio pro homine in human rights law.
Recognizing the principle in dubio pro natura can be a critical element in establishing the environmental
rule of law. For example, judiciaries have applied the principle in interpreting constitutional and statutory provisions,
and have also applied it to shift the burden of proof in environmental disputes, in order to give environmental laws
greater effectiveness in preserving the environment. This paper discusses how the principle has been applied in
the Inter-American region, including judicial decisions in Brazil and Costa Rica, as well as constitutional provisions
in Ecuador. It then suggests further applications for the principle toward ensuring effective enforcement and the
environmental rule of law.

INTRODUCTION
The fundamental essence of the rule of law is the idea that societies should be governed by a set of
fair rules and standards that applies to everyone equally. To this end, the rule of law incorporates principles
such as justice, accountability, impartiality, and equity, among others.
If the rule of law is so defined, the environmental rule of law is the modest, but straightforward, idea
that these same principles apply with full force in matters related to the environment. In other words, no one
and no organization is above environmental laws. Similarly, rights and duties related to the environment are
on equal footing with other rights and responsibilities. In order to fully realize the environmental rule of law,
we need not only a legal framework that defines the rules and standards, but also mechanisms for effective
compliance and enforcement.
An effective legal framework and compliance and enforcement system will only become such if built
on an ethical foundation that leads to changes in behavior throughout society. If the rule of law depends on
respect for the legal system (which, in turn, depends on trust in the principles underpinning that system and
in its fairness and equity), the environmental rule of law depends also on respect for environmental concerns.
Building this foundation requires dedication to an ethic of sustainability—an ethic that recognizes our own
limits, our mortality, and the finite nature of resources, and that recognizes humans as interconnected with the
ecosystems in which we live.
Aldo Leopold famously wrote about the need for a “land ethic” in A Sand County Almanac.449 Leopold
saw environmental concerns as a logical extension of ethics, the next step in an evolution of human-centered

_____________________
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Aldo Leopold, A Sand County Almanac (1949).
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provision is unclear as to whether or how it applies, employing the principle means interpreting the law more
favorably for the accused; this ensures that governments must clearly and deliberately define what conduct
is criminally prohibited. As for the latter, a strong burden of proof is required to convict an accused criminal so
as to reduce the risk of error in mistakenly judging those who may be innocent and to reduce the potential for
abuses of the judicial system for political motivations or against vulnerable persons.
In environmental law, we need an analogous principle that protects the human right to a healthy environment, or rights of nature where they are recognized. Misapplication or lack of environmental
law can create a risk of irreversible harm to
Misapplication or lack of environmental
the environment. In dubio pro natura is a
law can create a risk of irreversible harm to
response to this risk, and a necessary
the environment. In dubio pro natura—resolving
remedial principle for a system in which
legal uncertainty in favor of greater environmental
economic interests have generally been
protection—is a response to this risk, and a necessary
reinforced at the expense of social, culremedial principle for a system in which economic
tural, and environmental interests. Thus,
interests have generally been reinforced at the
the principle guides administrative agenexpense of social, cultural, and environmental
cies and judiciaries to avoid actions or deciinterests.
sions that may lead to environmental harm. In
other words, laws or decisions that purport to allow
activity that may damage the environment must be unambiguous, so as to ensure proper deliberation, transparency, and accountability. The intended deterrent effect is that those
engaging in action with a risk of environmental harm are on
notice that norms in the environmental context will likely be construed broadly
against them.
1.2. Relationship to other principles of environmental law
To resolve uncertainties in favor of nature—the essence of the principle in dubio pro natura—is complementary to, but distinguished from other principles and concepts in environmental law, including rights of
nature, rights to a healthy environment, public trust concepts, and principles of prevention and of precaution.
In a legal system that recognizes rights of nature, such as Bolivia453 or Ecuador, Bolivia454 the right
should logically compel the application of in dubio pro natura in order to protect the rights of nature in the same
manner as the rights of other recognized persons. In this sense, the principle should be seen as a necessary
part of a legal system for guaranteeing such rights. However, application of the principle is not dependent on
such rights of nature; a human right to a healthy environment also implies a legal principle for deference to
environmental interests that impact the enjoyment of the right.Bolivia455 In Brazil, for example, the combination
of a human right to an “ecologically balanced environment” with the corresponding duty of the State and the
community “to defend and preserve it”Bolivia456 leads to a responsibility to consider the potential environmental impact of any decision or action at least on par with the impacts on any other fundamental right. Legal
systems without any “environmental rights” can still employ the principle in giving effect to environmental laws
and in interpreting mandates for decision-making that affects environmental interests.
The principle in dubio pro natura is linked with and complementary to precautionary norms, expressed
as the precautionary principle or precautionary approach in international and domestic environmental law, as
well as a preference for prevention of environmental harm rather than remediation after the fact. In dubio pro
natura can and should be distinguished in its applicability from the precautionary principle in that it provides
guidance on resolving legal uncertainty rather than a focus on scientific uncertainty.
Scholars have discussed various versions or interpretations or formulations of a precautionary principle.457 The idea of a precautionary approach implies uncertainty in making decisions that can have a present
_____________________
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Ley Marco de Madre Tierra y Desarrollo Integral para Vivir Bien, Ley No. 300, de 15 de octubre de 2012 (Bolivia); Ley de Derechos de la Madre
Tierra, Ley No. 71, de 21 de diciembre de 2010 (Bolivia).
Constitución de la República del Ecuador, art. 71.
See, e.g., Nicholas A. Robinson, Fundamental Principles of Law for the Anthropocene?, 44(1-2) Envtl. Pol’y & L. 13, 16 (2014) (promoting in dubio
pro natura in the context of implementing environmental rights).
Constituição da República Federativa do Brasil de 1988, art. 225.
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4.3

Supporting Policy, Law and MEA implementation: Lessons and Experiences
on accountability and compliance (of trails, streams, people and rivers in the
Americas)

Eduardo Abbott y Peter Lallas

Accountability, enforcement, compliance, enabling environment, influencing models,
lessons learned, GEF, safeguards, Inspection Panel, International Organizations.
This paper and presentation will consist of two main parts. The first part will review experiences and
lessons in the field of accountability and policy compliance - - especially environmental and social safeguard
policies - -of the World Bank Inspection Panel. The analysis will describe how the Panel, and similar independent accountability mechanisms at other international organizations, respond to concerns of local communities
around the world to address concerns about non-compliance and potential harm from projects financed by
these organizations. The discussion will highlight key findings from specific cases and investigations, and results
achieved. The second part will review experience and lessons in projects designed to support enhanced policy
and regulatory systems at the national level in the field of environmental protection, drawing on the experience of
the Global Environment Facility (GEF). This analysis will consider some best practices and lessons in supporting these “enabling environments” in support of the global environmental agenda, noting that the new GEF 2020
Strategy for the Global Environment identifies these types of “upstream” projects as one of the five main “influencing models” of the work of the GEF. The paper and presentation will conclude with observations on the role
and importance of both “upstream” initiatives (supporting policy/law and regulatory systems) and more “downstream” interventions (accountability and reviewing policy compliance), and linkages between the two. Practical
lessons and insights from work in the field, as well as emerging issues and trends, will also be highlighted.

INTRODUCTION
Our (rather sizable!) topic is about ways to support the implementation of environmental policies, laws and,
especially, multilateral environmental agreements (MEAs). We will take a crack at this topic looking through the
lens of two streams of work in this field. The first is the Global Environment Facility, or GEF - - which is a financial
mechanism to support implementation of a number of MEAs and global environmental benefits. The second is
the work of the International Institutions (IFIs) independent accountability mechanisms (IAMs) - - citizen-based
accountability and recourse mechanisms that respond to concerns of local communities to see if the IFIs are complying with their own policies designed to avoid, compensate and reduce harms to people and the environment. We
will do this by focusing on the work of the World Bank Inspection Panel, the first IAM established by an IFI.
The core idea presented is that to tackle environmental problems effectively, we need to look both
“upstream” and “downstream”. The upstream element here refers to developing a normative and institutional framework that not only sets the rules but also creates an “enabling environment” toward what we are trying
to achieve. By way of illustration, we will touch on work by the GEF to support such “enabling environments”
to help achieve global environmental benefits and support implementation of MEAs.
Equally importantly, there needs to be a “downstream” component - - a system of checks and balances to review whether these norms and enabling environments are being well applied. Here we will take a look at independent
accountability and recourse systems at the international level as represented by the Inspection Panel (IPN).

Upstream . . . and the GEF

Downstream . . . and the Inspection Panel
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1. GLOBAL ENVIRONMENTAL CHALLENGES
To begin, it is important to consider the problems which we are trying to address - - and how we are
doing so far. This now famous graphic in Figure 1, below, illustrates critical earth ecosystems, and shows that
for several we are reaching danger zones - - near or beyond tipping points.512 As we will review in a moment,
the GEF has authority to help address almost all of these, and the work of IAMs like the Inspection Panel is
also highly relevant to this effort, as a check-and-balance to help give voice to local communities and consider
the social and environmental implications of projects supported by international organizations.

Figure 1

Key Earth systems are near or beyond safe operating space

Not yet
quantified

Planetary boundaries
have been crossed or
nearly crossed

Proposed safe operating
space for humanity in
planetary systems

_____________________
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A more recent graphical illustration of these issues and pressures is set out in Rockstrom et. al, “A Safe Operating Space for Humanity,”
Stockholm Resilience Center, 2015.
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2. Working Upstream - - the Global Environment Facility (GEF)
So let’s start with the GEF. As
described in more detail on the GEF
website (www.gef.org) and in the Instrument for the Establishment of the
Restructured Global Environment Facility, March 2015 (reproduced on the
website), the GEF was established
around the time of the 1992 Rio Earth
Summit. The central goal and mission
of the GEF, as well as its mandate and
role as a financial mechanism under a
number of MEAs, are indicated briefly
below.
•

Goal: to address global environmental issues while supporting
national sustainable development initiatives.

•

Mission: mechanism for international cooperation to provide new and additional grant and concessional funding to meet agreed incremental costs of measures to achieve agreed global environmental benefits.

•

Financial mechanism: the GEF is a financial mechanism for several MEAs,513 and has authority
under the GEF Instrument to finance and support projects in focal areas in biological diversity, climate change, international waters, land degradation (primarily desertification and deforestation), and
chemicals/wastes.514

The GEF provides grants and concessional funding (overall, mostly grants) to support projects and
programs in recipient countries around the world, in support of its mandate for the global environment. The
funding for this work comes in periodic replenishments (every four years) to the GEF Trust Fund from donor
countries.515 The GEF is, in many ways, a partnership for international cooperation in support of these broader
goals and objectives, where the countries of the world work together with international organizations, civil society and the private sector, to address global environmental issues and problems. The institutional arrangement and governing structure of the GEF is set out in the GEF Instrument.516
The projects and programs financed by the GEF cover many key areas in support of the global
environment, ranging from support for protected areas and sustainable land use and management, fighting
against illegal wildlife trafficking and species loss, tackling deforestation and land degradation, support for
renewable energy sources, technologies and alternatives, promoting protection and sustainable use of the
oceans and marine resources, supporting best practices and regional approaches to international waterways,
supporting efforts to eliminate the use of persistent organic pollutants (POPs) which can naturally transport
across national borders, to clean up stockpiles and dangerous sites, and to combat and protect against risks
of contamination from mercury. In the years since its establishment in 1991, the GEF has provided some
$13.5 billion in grants, supported by approximately $65 billion in co-financing for a total of nearly 4,000 proj_____________________
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As described in the GEF Instrument, these include: the UN Framework Convention on Climate Change (UNFCCC); the Convention on Biological
Diversity (CBD); the Stockholm Convention on Persistent Organic Pollutants (POPs); the United Nations Convention to Combat Desertification in
Countries Experiencing Serious Drought and/or Desertification, particularly in Africa (UNCCD) and the Minamata Convention on Mercury. See
GEF Instrument, paragraph 6.
See generally GEF Instrument, especially paragraphs 2 and 3.
The most recent replenishment concluded in 2014 in the largest amount ever of $4.43 billion for the four year period of GEF-6, and with a
number of new countries become GEF donors for the first time. See GEF/C.46/07Summary of the Negotiations of the Sixth Replenishment of the
GEF Trust Fund
The GEF governing structure includes: the GEF Assembly (meeting once every four years) and GEF Council (meeting twice a year), composed of
government representatives from around the world; the GEF Secretariat, a Scientific and Technical Advisory Panel (STAP); an Independent
Evaluation Office; GEF Implementing Agencies and Partners, which originally were three (the World Bank, UNDP and UNEP) and now are
expanded to 14 GEF Agencies); Focal points within governments; and CSO networks and stakeholders who engage and play a critical role in the
work of the GEF.
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tor institutions and improving their transparency and efficiency, is critical to building incentives, more well-functioning markets, predictability, and equity into these efforts - - rather than just supporting good “projects” in a
vacuum that do not lead to lasting change or improvement.
2.3. Illustration – the GEF integrated approach pilot
The GEF’s support for effective enabling environments can be seen, for example, in its recent efforts to foster more integrated approaches to confront global environmental problems. On the cutting edge
of this work are three recently initiated integrated programs (Integrated Approach Pilots, or IAPs). The GEF
recently has developed three new major IAP initiatives in GEF-6, known as: (1) Sustainable Cities; (2) Taking
Deforestation out of the Commodity Supply Chain (palm oil, soy, beef); and (3) Food Security in Sub-Saharan
Africa. These integrated approaches take advantage of a unique asset of the GEF, i.e., its ability to address
inter-linked global environmental problems because it supports several MEAs focused on different but related
problems.
Over the past year and more, the GEF Secretariat and its partners have devoted substantial work
and effort to developing the initial concepts (in the form of Program Framework Documents or PFDs) for these
three IAPs, on the basis of multiple dialogues with countries, agency partners, stakeholders, the GEF Council
and others, and taking into account the opportunities presented by these new approaches. A detailed description of this work and the new IAPs is now on the GEF website, entitled “Integrated Programs: GEF’s new
way to create multiple environmental benefits” (at www.thegef.org), and the PFDs are part of the larger GEF
Work Program document just approved by the GEF Council at its meetings in Washington, D.C. in June 2015.
These IAPs, like many other GEF supported projects, have an important emphasis on creating an
“enabling environment” of laws, policies and institutions to help ensure effectiveness, longevity, and ability to
scale up. As illustrated in Figure 3, below, the Commodity IAP will work on building such foundations along
the entire value change, and will seek to create incentives among producers/growers, buyers/distributors, and
final consumers to shift away from destructive existing production-consumption chains.518

FIGURE 2 COMMODITIES IAP
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GEFC.48/08/Rev2, Work Program (see, e.g., pp. 14-17 describing the three IAPs).
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GEF 2020 notes another example of building effective enabling environments: a project in South Africa which supported efforts of the government to adopt new policy and regulatory frameworks for renewable
energy markets, giving a strong boost to the market for clean energy in South Africa over the past five years
(GEF 2020, p. 27).

3. Working Downstream – IAMs and the World Bank Inspection Panel
Now let’s turn (briefly) to the second part of this presentation, and look at opportunities to support
implementation of MEAs and related international normative frameworks through the lens of the work
of the IAMs, and more specifically World Bank
Inspection Panel (IPN). The Inspection Panel is
designed to provide an independent, fair and impartial forum where people affected by projects
financed by the World Bank can raise concerns,
seek to ensure that the World Bank’s social and
environmental safeguard policies are respected,
and get a meaningful response from the institution
where things have allegedly gone wrong. When
the IPN was established it was an unprecedented
development in international law that gave people
affected by IFI financed projects and programs
the right to complain and influence international
decisions that affected them. In short, it broadened the accountability of IFIs beyond their own
management and member countries and gave standing to peoples and communities that were affected
by IFI decisions and financing. Today the example of the IPN has been followed - and in certain cases
expanded with new capacities (e.g., ombudsperson and advisory roles, monitoring) - and all IFIs have
mechanisms of this nature.
The work of IAMs is not always easy, and there are pressures within the system, but it is a beautiful idea - - and has led to many tangible results. At its core, it is based on the proposition that people
have a right to meaningfully engage in actions and decisions that affect them, and that their rights - - and
the needs of the environment where they live - - should be both considered and properly respected. It
also reflects the reality that local people and their partners have deep knowledge and expertise about the
places that they live, and their lives and livelihoods are often inextricably intertwined with the proper care
and respect for these places.
There are literally hundreds of articles and a few books that focus on the IPN and other IAMs. The
website of the Inspection Panel (www.inspectionpanel.org) provides much information about the history
of its work and investigations. The publication “The Inspection Panel at 15 Years” (2009), reproduced
on the website, provides additional narrative on this work, and a reference list of other publications and
commentaries about this work. Another publication, “Citizen Driven Accountability for Sustainable Development” (2012), presents a broader overview of the work, results, and challenges of work of the Inspection Panel and the many other IAMs that have been created since the establishment of the Panel. These
are interesting and ongoing stories and explanations about this downstream work on accountability and
compliance. The other IAMs have also interesting and very useful websites.
3.1. Illustration - Panama Land Administration Project
One example of the accountability and recourse work of the Inspection Panel is seen in its response
to concerns received from Naso and Ngobe indigenous peoples in Panama about a World Bank-financed
land administration project. The indigenous communities complained that the project was giving inadequate
attention to protection of their ancestral land rights, and was in fact promoting titling practices contrary to
these rights and the people’s desire to have collective – not individual – titles to the land. In response to these
concerns, and in accord with its procedures, the Inspection Panel hired independent experts, visited (three
times) the country, the affected people and the project-affected areas, met with government and World Bank
officials, and on the basis of its own fact-finding reviewed whether the World Bank was respecting key safeguard policies on indigenous peoples and environmental assessment. As shown in the photos below, a key
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part of this work was going along the rivers and trails to meet with the people to learn about and understand
their concerns.
The Panel ultimately found, on the one hand, that the World Bank, in several ways, had taken significant steps to try to support the land rights of the indigenous peoples through the project, and especially
through their efforts early in the project to support the government in seeking Parliamentary approval for the
creation of a “Comarca” (autonomous homeland) for the Naso people. The Panel also commended the Bank
for its willingness to engage in this difficult work. On the other hand, the Panel also found that the Bank’s
efforts failed to comply in certain key respects with the Bank’s Safeguard Policy on Indigenous Peoples and
its Policy on Project Supervision. In particular, the Panel noted that the lack of appropriate consultations in
the early phases of the project resulted in insufficient attention to key issues and concerns facing the Ngobe
people, at a time when their land was under significant pressure for development from people outside their
communities. The Panel also found that Bank Management and the project did not adjust sufficiently to address the rights and interests of the Naso under Bank Policy after the proposal to establish a Comarca did not
pass the Parliament. These concerns were compounded by the fact that the Naso community was facing a
significant internal conflict over its leadership. The Panel also noted, in its investigation report, that the World
Bank to its credit significantly increased its efforts to address the concerns of the communities once the complaints surfaced and the Panel process was initiated.521
This experience illustrates some of the opportunities and challenges presented by systems of accountability and recourse at multilateral and regional development
banks and other international organizations. In addition to
their intended direct impact of providing response and recourse to the concerns of local communities, the work of
the IAMs seeks to create incentives for greater attention to
the content and actual application of governing policies –
especially environmental and social safeguards – that are
designed to promote and ensure better and more sustainable and equitable development. The cases and investigations themselves also provide a window into the challenges
and difficulties that can arise in the course of development
and other types of projects supported by international organizations, including the GEF.
This work on accountability and recourse, and safeguard policies more broadly, also have a direct normative link to implementation of MEAs. Specifically, the World Bank’s Policy on Environmental Assessment,
for example, contains a requirement that the Bank shall not finance activities that contravene the obligations
of a country under international environmental agreements or instruments (OP 4.01 on Environmental Assessment, paragraph 3). The Inspection Panel has considered whether this provision, too, has been properly
applied in specific cases - - in response to concerns from affected communities.522
This can be difficult work, and even with the best of efforts projects and programs financed by international organizations (including for developmental and/or environmental purposes) do not always go as
planned or hoped for. The right and ability of people to seek redress may result in project outcomes better
aligned with their objectives, and an overall improvement in the content and/or application of operational policies designed to help avoid social and environmental harm.

_____________________
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See Inspection Panel Investigation Report, Panama Land Administration Project, and the Bank Management Response to the Panel Report, at
www.inspectionpanel.org. Following the issuance of its Report, the Panel learned that affected communities subsequently were able to refer to
the Panel’s fact-finding and analysis in a related claim in support of their rights in front of the Inter-American Commission of Human Rights.
See, e.g., Inspection Panel Investigation Report, Democratic Republic of Congo (forest-related projects), August 2007, Chapter 4.C. Obligations
under International Environmental Treaties and Agreements (pp. 93-95); Inspection Panel Investigation Report, Honduras Land Administration
Project, June 2007, Chapter 4.B Relevant International Agreements: ILO Convention No. 169 (pp. 69-72) (considering also the broader language
on international agreements in Bank Operational Manual Statement 2.20 (now superseded by a subsequent change in Bank policies on
Investment Lending)).
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4.4

Network Performance by Prosecutors: The Experience of Latin America’s
Environmental Prosecutor’s Network

Silvia Cappelli

Enforcement, Environmental Prosecutors, Network performance, Latin-American
Experience.

Pollution, environmental degradation and organized crime know no boundaries. However, the state
response by the Prosecutor and other public officials to environmental offenses is legally limited to the territorial area of attribution of that agent, which obstructs effective action planning.
To overcome difficulties in the implementation of environmental law in Latin America, the Latin American Network of Environmental Public Prosecutor (referred as Network) was created, and nowadays has 328
members from 16 countries. The Network serves to exchange successful experiences, training on common
issues and plan joint actions. Its main tools of communication are a web page (www.mpambiental.org), a
mailing list and a WhastsApp group.
The Network has trained, since its creation in 2008, around a thousand members and advisors of the
Prosecutors, it has held six international Congresses, published four books, supported the establishment of
the Environmental Attorney’s Offices and Offices of satellite monitoring to combat deforestation. It also has
working groups on hydropower, CITES and satellite monitoring. Joint operations to combat illegal mining,
trafficking of timber, coal, and wildlife have been organized, as well.
We still have many challenges to face, but the work of the Prosecutors in the Network ensures greater effectiveness and success in implementing environmental law, and allows the training of the Prosecutors
between countries by sharing successful experiences.

INTRODUCTION
As commonly understood, pollution, environmental degradation and organized crime have
no boundaries. However, state response, as represented by prosecutors and other public officials in
charge of environmental damages is limited to the legal standards of the attributed land of the official,
which complicates effective action planning. In the fight between polluters and the State, the latter always looses.
On the other hand, since the 1980s, with the restoration of democracy in most South American countries, the prosecutor’s office presented a profound change in order to take control of societal defense in a specialized performance. In Brazil, besides that, the prosecutor became head of collective civil action in defense
of the environment; strengthening environmental law enforcement, since criminal law, although preventive,
can only assume impact after the action is done.
To overcome the difficulties of environmental law enforcement in Latin America, successful
experiences of common actions taken from cases between Brazil and Paraguay, and, as well, the
Brazilian experience of river basins, the Latin American Network of Environmental Public Prosecutor
(referred as Network) was created in 2008, and is currently comprised of 330 members from 17 countries: Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Ecuador, El Salvador, Guatemala, Honduras, Paraguay, México, Nicaragua, Peru, Panama, Dominican Republic, and Venezuela, additionally,
French Guyana.
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1. Objectives and legal nature of the Network
The Network is not a governmental entity, but rather
the voluntary conjunction of the prosecutors in order to exchange successful experiences, receive capacity building in
common themes, and plan common actions.
The primary means of communications of the Network include: a webpage www.mpambiental.org , a mail-list
serve, and a WhatsApp Group. The webpage allows the
prosecutor to be contacted online by a recipient of an environmental claim, includes a comparative legislative chart
of various countries, a chart of experts, legislation, jurisprudence and doctrine.

2. Latin American Environmental Prosecutors
The origin of environmental prosecutors goes back to the 1980s with the surge of democracy in most
countries of the region. Most of our countries have specialized judicial institutions for prosecutors, among
them: Argentina, Brazil, Colombia, Costa Rica, Ecuador, El Salvador, Guatemala, Honduras, Mexico, Nicaragua, Panama, Peru, Dominican Republic and Venezuela.
There is great variety among prosecutor institutions; firstly, regarding its nomenclature, the
term for prosecutor may refer to the state’s public defense lawyer in some countries, while in others it refers
to the attorney general. There are also distinctions as to their independence, both
in policy and budgetary terms. Some prosecutors are considered to belong
to the Executive, while others to the Legislative, or Judiciary. Even
in countries like Brazil, prosecutors are autonomous bodies, but
not state powers. There are countries that enable life tenure of its members; meanwhile, others enable periodical
mandates and renewal of their positions. Some act
only in criminal matters (most of them), while also
others in civil matters (for example in Brazil and
Mexico). For all of these reasons, a harmonious physiognomy cannot be truly drawn
between institutions. However, although
there is legal provision for some prosecutors to act in the civil field, only the Brazilian Public Ministry exercises collective civil
actions, in addition to traditional ownership of
prosecution. Brazil has hundreds of specialized attorney offices, usually in the capitals of
the departments. Furthermore, members of the
Public Ministry sometimes accumulate other functions related to supra-individual interests.
There is great variety in the legal provision
of environmental crimes, ranging from the few articles
contained in the Penal Code to specific laws. The penalties
are also varied. There is no procedural uniformity. There is
no harmony in what is expected by the provision of environmental crimes in Latin America. Thus, the Network has a key role
in being able to reach the members of the Public Ministries so that they can develop strategies to combat
environmental crime and also implement effective actions based on priorities, the dissemination of best practices, and capacity-building. How can this be performed if the legislation is so different, not only in the material
sense, but also in form?
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3. Achievements of the Network
In these almost seven years of existence, the Network with its courses and congresses has already trained
almost one thousand members and advisors to prosecutors,
held six international congresses, published four books, supported the creation of Environmental Prosecutors, helped
with the creation of three offices for satellite monitoring to
combat deforestation and burning.525 Additionally, the Network supported the development of the regulations for the
Central Bank in Brazil to require works funded that have an
impact on the environment should include a responsibility
clause. The forecast of the funding responsibility is essential
to meet the environmental requirements in projects carried
out by companies in more than one country and are usually
funded by regional development banks.526 In addition to the
congresses, courses and the work offices, working groups
have been created to bring together members that share
common issues, including hydroelectric, CITES and satellite
monitoring (deforestation); responsible for setting up offices
in Ecuador, and in the process of implementation in Peru,
as well. Joint operations to combat illegal mining, timber and
carbon trafficking have been organized, as well at the beginning of combat operations for logging and burning, and illegal
trafficking of wildlife.527

4. Challenges and future of the Network
Taking into consideration the differences in legislation regarding the protection of the environment and
the differences between the Public Prosecutors in Latin America, including in their independence and structure, the biggest challenges are to organize joint operations, ensure the permanence of specialized members
in their positions, extend the allocation for action, also in civil matters, through collective action and increasing
the number of specialized ministries.
It is also essential to have a panel of experts that can be used by prosecutors in other countries, in order to democratize the accumulated experience, adding the efforts in environmental protection, with additional
economy of human and material resources. In other words, it is necessary to train experts and key players to
protect the environment, not only limited to the legal and administrative scope.
However, considering that the Network has been active for only six and a half years, and currently has
330 members in 17 countries, we are still growing rapidly. Most importantly, in this case, who benefits from
these efforts of strengthening public prosecutors is the environment and the population.

_____________________
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Las acciones de la Fiscalía y el monitoreo por satélite fue resaltado por informe divulgado en la reunión de la ONU sobre cambio climático 		
como significativa contribución Del Ministerio Público en la reducción de la deforestación de la Amazonia.
Fuente: http://g1.globo.com/natureza/noticia/2014/06/brasil-e-exemplo-de-sucesso-na-queda-do-desmatamento-diz-relatorio.html. Noticia del
5.6.2014. Acceso en 17 de junio de 2014.
Resolución Banco Central del Brasil -BACEN n. 4327 de 24.5.2014.
Creación de su red de Fiscales para combate al tráfico de animales en São Paulo, octubre 2014.
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V. ACCESS RIGHTS: INFORMATION,
JUSTICE AND PROCESS
Access rights are the cornerstone of the environmental
rule of law. Instruments such as the Inter-American
Strategy for the Promotion of Public Participation in
Sustainable Development Decision Making and the Bali
Guidelines for the Development of National Legislation
on Access to Information, Public Participation, and
Access to Justice in Environmental Matters have been
adopted and applicable in countries of the Americas.
Trends and challenges regarding access rights are
addressed in the abstracts under this sub-theme, taking
into account the three different adjudication procedures
that are central to access to justice in member States’:
(1) to challenge the refusal of access to information; (2)
to seek prevention and/or damages for environmentally
harmful activities; and (3) to enforce environmental laws
directly.” 528

_____________________
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Ved P. Nanda y George Pring, Derecho Ambiental Internacional y Política para el siglo 21 (2003), §2.2.1.3 en 52 .

5.1

The world’s 100 laws on ATI and their impact on the strengthening of
environmental law
Ezequiel Santagada
Paraguay – ATI – Law – Litigation – Human Rights – Environment

This article tells the story of a decade-long advocacy process carried out by Paraguayan CSOs to
achieve a law on access to information, work that was supported by regional CSOs, based on the incorporation of the standards of the Inter-American System for the protection of human rights, and which had strategic
litigation as one of its main centerpieces.
In September 2014, Paraguay became the 100th country to pass a law on access to public information (ATI). This law is the result of the persistent efforts of NGOs working together for almost 10 years through
a coalition called the Task Force on Access to Information (GIAI, by its Spanish acronym).
The Environmental Law and Economics Institute (IDEA, by its Spanish acronym) has been involved in
the GIAI from its beginning and has had a leading role, not only coordinating the drafting of the bill on ATI, but
also carrying out a strategic litigation process since 2007, which included the active involvement of civil society organizations (CSOs) from across the Americas. The peak was Supreme Court Decision 1306 of October
15th, 2013, with all of its members participating in the ruling. This sentence declared that the right to ATI is a
human right according to the doctrine of the Inter-American Court on Human Rights in re Claude Reyes vs.
Chile. Its political impact still remains, and it was a key element to reach the enactment of the ATI law.
This law was conceived according to the OAS Model Law on ATI and includes clear provisions for
access to environmental information in the chapter on active transparency, following the recommendations of
the Bali Guidelines.
This article will tell a success story. It will concentrate on the strategies developed by CSOs and the
importance of maintaining them over time in order to succeed and get the law passed. It will also explain how
a ruling based on the Inter-American Law on Human Rights influenced the procedures established by the ATI
law to challenge the denial of access to information at the judiciary level. Finally, it will give details on how
the ATI law is fundamental to implementing initiatives on newly started environmental governance in order to
combat illegal deforestation and strengthen the enforcement of environmental laws with the collaboration of
local (municipal) governments.

		

INTRODUCTION
In September 2014, Paraguay passed the 100th Law on
Access to Information in the world.529 This law was the result
of the persistent work of various CSOs coming together in
the Task Force on Access to Information (GIAI) for almost
10 years.530
The Environmental Law and Economics Institute
(IDEA) was part of GIAI from the start and had a prominent
role.
Not only was it responsible for coordinating the drafting
of the bill, but since 2007 it lead the strategic litigation, involving

_____________________
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Official Gazette No. 180 from September 19, 2014. Retrieved from: http://www.gacetaoficial.gov.py/gaceta.php?action=show&id=2549&num=180
[Last accessed March 2015].
The GIAI is an unincorporated coalition originally founded in order to work toward a law on access to information in Paraguay. The GIAI is com
posed of: IDEA, the Center for Information and Resources for Development (CIRD), the Center for Judicial Studies (CEJ), the Free Foundation,
Seeds for Democracy (SPD), and the Chair of the Right to Information of the Philosophy Department of the National University of Asunción.
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CSOs of the Americas in the process. In this way, it arrived at the final judgement, Judgement 1306 on
October 15, 2013, rendered by the Supreme Court plenary. That judgment held that the right of access to
public information (ATI) is a human right according to the doctrine established by the InterAmerican Court of Human Rights in the case of Claude Reyes et al. vs. Chile from October 19,
2006.531 Its political impact had several ramifications and was a key element in the enactment
of the ATI Law.
This law was conceived in light of the OAS Model Law532 and includes clear provisions
on access to environmental information in the chapter on active transparency, following the
Bali Guidelines.533
This article will tell a success story. It will elaborate on the strategies used by the
CSOs and the importance of maintaining them over time in order to achieve the law. Also, it will
explain how a sentence built on inter-American human rights law influenced the text of the law,
particularly in the procedures established to go to court in the face of ATI denials, and how this
law is fundamental to implementing environmental governance initiatives already underway to
combat illegal deforestation and strengthen the enforcement of environmental laws with the
participation of local governments (municipalities) in Paraguay.

1. More than a decade of back and forth toward a law on access to information
The 1992 Constitution of Paraguay expressly recognizes the right of persons to
receive truthful, responsible, and impartial information, and for public information sources to
be free to all (Article 28).
century.

The first attempt to regulate this constitutional provision was at the beginning of the

On July 17, 2001, Law 1.728/01 “On administrative transparency” came into effect.
The objective of this law was “to promote the transparency of public administration and ensure
access to information related to administrative acts of government” (Article 1).
Immediately, the media’s reaction was felt. The criticism focused on the provisions
permitting the denial of ATI under Article 6, since they left “a dangerous number of benefits in
the hands of the President and other officials.” 534
For example, the law allowed for the denial of access to information “that could harm national defense
or state security or international relations, provided there is sufficient evidence that it can cause damage
in these areas and the criteria has been specifically defined in an executive decree and documents
are properly classified according to these criteria,”(Article 6, paragraph b) or information that dealt with
“preliminary information on behavior of officials or acts of corruption until the end of the corresponding
investigation” (Article 6, paragraph k).
That is, it left it up to the executive branch to establish discretionary criteria to limit ATI (one could
argue that a case of gross negligence or corruption affecting a president could “affect the security of the
state” in the face of the fierce criticism of public opinion), and it shielded information on cases of corruption
(if preliminary information on acts of corruption is unavailable, two things could happen: corruption cases are
never released to the public, or the information is conveniently modified to protect the corrupt).
In addition, it expected that the applicant for information should not only cover the cost of reproducing
that information (Article 8, paragraph a), but also “the cost of administrative staff’s work to satisfy the request,
or the security of the inspection of the document and the materials used for its reproduction,” (Article 8,
paragraph b) making it so that the cost of accessing information would vary depending on the number of people
_____________________
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Retrieved from: http://www.corteidh.or.cr/docs/casos/articulos/seriec_151_esp.pdf [Last accessed March 2015].
Retrieved from: http://www.oas.org/es/sla/ddi/docs/AG-RES_2607_XL-O-10_esp.pdf [Last accessed March 2015].
Retrieved from: http://www.unep.org/civil-society/Portals/24105/documents/Guidelines/GUIDELINES_TO_ACCESS_TO_ENV_INFO_2.pdf [Last
accessed March 2015].
“‘Ley mordaza’ preocupa a periodistas de Nueva York,” Diario ABC Color. Retrieved from: http://www.sindicatomercosul.com.br/noticia02.asp?
noticia=1925 [Last accessed March 2015].
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involved in its safe-keeping and the different wage levels of those people, limiting the economic capacity of the
applicant and therein the ability to effectively access the required information.
It also required that any information request be submitted in writing, with the full name and signature
of the applicant (Article 9). That is, it required the identification of every person requesting information, which
could eventually generate some drawbacks to state officials. Thus, in a subtle way, it put into play the atavistic
fear of citizens to “be targeted” and “suffer retaliation” by officials who made up the apparatus of power in a
country that was just emerging from one of the longest dictatorships in Latin America, and that―because of
the logic used during the transition―sheltered many officials of the old regime.
To close the circle, whomever had been denied the information and had appealed “to the superior
hierarchy” in a procedure taking no less than a month or whoever considered that the cost established for
access to information was excessive, could appeal to the Court of Audits and travel to Asuncion (with extra
costs involved for those who live in the interior of the country) for a process which, formally, would have lasted
years (without counting the eventual appeal to the Supreme Court) and which was subject to payment of court
fees. Obviously, a cocktail of unbridled discretion in favor of the executive branch, high costs of access, fear
of the possibility (real or imagined, that’s the least of the concerns) of retaliation, and long legal proceedings
that could only be brought in Asuncion prevented in practice any possibility of effective exercise of the―real
and true―right to ATI.
The pressure from the press and the public made this law one of the least effective in the legislative
history of Paraguay, and on September 25, 2001 it was repealed (Law 1779-1701). This experience left its
mark and marked with fire future discussions for an ATI law. In mid-2004, a group of civil society organizations
came together to promote an ATI law again, and they decided to form the GIAI as an unincorporated coalition
whose purpose was to promote the right of ATI and to advocate to achieve an effective law.
After its establishment, the GIAI set about writing the first draft of an ATI bill, which was ready in March
2005. The bill quickly gained the support of several deputies.
While the draft did contain exceptions to information access, none of them gave powers to the
executive branch to classify it on a discretionary basis; in the same way, it established that information be
free-of-charge and the ability to verbally request it; finally, it established protected and free legal proceedings
before any trial court of the Republic with periods similar to any trial.
That is, they had tended to all the questions from the “gag law” of 2001.
In May 2006, before it was legally sanctioned, the newspaper Diario ABC Color began to question the bill. The
same day it was to be negotiated, its editorial headline read: “Law proposed to make judges the squires of public officials.”
The Diario ABC Color maintained:533
The bill on access to public information, partially approved by the Chamber of Deputies, will be
studied in the Senate today.
This project aims to regulate Article 28 of the Constitution... The text of that article states: “Public
information sources are free for everyone. The law shall regulate the corresponding modalities, terms
and sanctions so that this right be effective.”
The project being debated in Congress goes much further than establishing modalities, deadlines,
and sanctions supposedly for whomever denies it. It allows for the listing of the type of information
that public bodies will provide and what will be withheld, through the enumeration of a huge amount of
exceptions, an extensive list of cases that will be extremely useful to exonerate the authorities
from providing public information, exceptions that will grant to judges and magistrates the
supreme power to “interpret” in a way that suits their usual patterns, bearing in mind that it is
the politicians in power who manipulate the judiciary in matters of this kind.
_____________________
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Retrieved from: http://www.abc.com.py/edicion-impresa/editorial/proyectan-ley-para-que-jueces-sean-escuderos-de-los-funcionariospublicos-906328.html [Last accessed March 2015].
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The intention is that this information is available to any interested party to confirm that the conditions
set out in those documents are met.
In addition, taking advantage of the provisions of the
Municipal Organic Law (Law 3966/10) that establishes the
ability of authorities of the executive power to delegate
powers to local governments, they are promoting the
delegation of powers agreements between SEAM and
municipalities so that they can monitor compliance with
the conditions established in the DIA, and plans for land
use change (deforestation authorizations). Moreover,
when the delegated powers are environmental,
municipal organic law provides for the possibility that
municipalities create an environmental fee that allows
them to defray the cost of implementing those powers.
Thus, municipalities can create and
maintain a body of environmental auditors who
can perform this task using the information that
is available and updated under the provisions
established in the law.
This can be done without increasing the SEAM budget for
audits. In contrast, the cost of environmental auditing will be borne by the very people who should be audited
(those who are engaged in activities with environmental impact) in a sort of application of the polluter pays
principle, also allowing local capacity-building for environmental monitoring.
While the ability to delegate powers has existed since 2010, it is only since the ATI law came into
effect that the delegation of powers in environmental matters makes sense, since without online and upto-date information on DIAs and change of land use, it would be virtually impossible for other institutions to
monitor compliance.
To complete this circle which promises to be virtuous, also during 2014 (Laws 5146/14 and 2598/14)
administrative penalties for breaches of environmental legislation were increased significantly. And the
delegation of powers agreements provide for the transfer of a percentage of what ultimately is applied in fines
to municipal governments whose audits have allowed for the application of such fines by SEAM, giving a
strong incentive to municipal governments to enter into delegation of environmental responsibility schemes.

CONCLUSIONS
As in most Latin American countries, in Paraguay the ATI law was achieved through persistent advocacy
work by CSOs. The distinguishing feature of the Paraguayan case is that not only was it the politicians who
were opposed to the law, but also one of the major media outlets, brandishing a legal interpretation about how
the provisions of an ATI law would be interpreted in practice.
The key was to maintain the advocacy campaign despite the circumstantial failures, and to note that,
sooner or later, an ATI law was inevitable, since similar processes were already underway throughout Latin
America. In this sense, the Claude ruling and the subsequent development of the standards of the InterAmerican system regarding ATI up until the Model Law were fundamental, but so was the coordinated work of
CSOs across the region providing expertise and collaborating with the advocacy work of Paraguayan CSOs.
Another distinctive feature is that the process leading to the ATI law was catalyzed by a Supreme Court
ruling which had unusual public importance; a ruling that determined the content of the law in interpreting the
right to ATI in the light of the IHR Court doctrine.
Thus, having the OAS Model Law as a reference, it was easy to incorporate the Bali Guidelines,
particularly in all that relates to the obligations of active transparency. This is another example of the
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importance of a model law, since this instrument has the necessary flexibility to adapt to the distinct realities
and opportunities each situation presents.
And it is the provisions on environmental ATI which today in Paraguay are enabling the development
of environmental enforcement initiatives at the local level that, without a law like 5282/14 on ATI and the use of
current technology, would have been impossible. The online availability of information on the conditions under
which the use of natural resources is permitted allows anyone to monitor compliance. And if that possibility
is taken advantage of by authorities who are much closer to the places where breaches occur but who had
no authority to act, and if that is combined with the right incentives, the effectiveness of the enforcement of
environmental law has the potential to grow enormously.
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5.2

Specialized Environmental Courts and Tribunals (ECTs) – Improved Access
Rights in Latin America and the Caribbean and the World.

George y Catherine Pring 556

Environmental Courts and Tribunals, ECTs, Environmental Rule of
Law, Access Rights, Access to Justice, Environmental Enforcement,
Sustainable Development.

The rapid spread of specialized environmental courts and tribunals (ECTs) is one of the most significant
developments in the environmental rule of law and access to justice. ECTs now exist in 11 Latin American and
Caribbean countries, with more announced and in planning. Extensive study of ECTs by the University of Denver
Environmental Courts and Tribunals Study (www.law.du.edu/ect-study) shows they can be an important and effective means for achieving the economic, social, and environmental goals of sustainable development.
Judicial courts and government administrative tribunals that specialize in environmental, resource, land
use, and similar lawsuits are a fast-growing worldwide phenomenon. From a handful in 2000, there are now hundreds of environmental courts and tribunals (ECTs) in dozens of countries in all types of legal systems, and their
number is growing. The experience with ECTs in Latin America and the Caribbean – including Bolivia, Brazil, Chile,
Costa Rica, El Salvador, Guatemala, Guyana, Jamaica, Paraguay, Peru, and Trinidad and Tobago – shows ECTs
are seen as improving the environmental rule of law, access rights, and sustainable development. Extensive global
research by the University of Denver ECT Study has documented “best practices” by which ECTs improve access
to information, public participation, and access to justice.
While most countries have laws to protect the environment, promote sustainability, and improve access
rights, many do not have effective institutions to enforce these laws. Successful ECTs in the LAC region and
globally provide models for countries considering creating such expert forums. Effective local, national, and multinational judicial institutions are needed to balance economic development and environmental protection, including
challenges such as climate change; food, water, dwelling, and energy security; loss of biodiversity; indigenous
rights; and pollution of land, air, and water. International judicial institutions like the Caribbean Court of Justice
could evolve into forums for deciding transboundary environmental disputes.
Specialized ECTs, as well as environmental chambers and assigned “green” judges in existing general
courts, can be effective means to achieve these goals.

1. Environmental Courts and Tribunals in Latin America and the Caribbean
Dramatic shifts in public awareness, policy, and law regarding the environment and economic development have occurred in the last 40 years. Globalized environmental problems are resulting in environmental
and land use conflicts and creating new pressures on governments to achieve sustainability. A corresponding
dissatisfaction with courts of general jurisdiction has emerged, as the general courts are often perceived as
inaccessible, slow, expensive, unfair, and/or lacking the expertise to make decisions based on complex scientific and technical evidence.557
The consequence has been demands by civil society, international governmental and financial organizations, and the courts themselves for institutions that can deliver access to justice and are – in the trenchant
words of Australian law – “just, quick and cheap.” 558 This has led to the current explosion of specialized environmental courts and tribunals (ECTs) specifically designed to provide better access to environmental justice.
The University of Denver Environmental Courts and Tribunals Study (ECT Study) undertook a global
examination of this phenomenon, reporting its findings in 2009 in the book, Greening Justice: Creating and
_____________________
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Published per exclusive license to publish from the co-authors who hold copyright title of the article
George (Rock) Pring and Catherine (Kitty) Pring, “Twenty-first century environmental dispute resolution – is there an ‘ECT’ in your future?,” 33 J.
of Energy & Nat. Res. L. 10, 17 (2015) (hereafter “ECT Future”), soon on the ECT Study website, http://www.law.du.edu/ect-study.
Civil Procedure Act 2005, sec. 56(1) (New South Wales, Aus.), www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s56.html; see similarly
Planning and Environment Court Rules 2010, rule 4 (Queensland, Aus.), www.legislation.qld.gov.au/LEGISLTN/CURRENT/S/SusPlanPECRu10.pdf.
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Improving Environmental Courts and Tribunals.559 At that time, we identified over 350 ECTs in 41 countries.
Today, just five years later, there are now over 800 ECTs authorized 560 in nearly 50 countries – worldwide, in
every major type of legal system (civil law, common law, Asian law, Islamic law, etc.), at all government levels,
from the richest to the poorest nations, with the majority created in just the last 10 years.561 Based upon
research and interviews to date with nearly 250 ECT-experienced legal experts – judicial branch environmental
court (EC) judges, administrative branch environmental tribunal (ET) decision-makers, general court justices
and judges, government environmental officials, criminal prosecutors, environmental advocates, business
lawyers, ECT staff and mediators, and academics – we found that specialized ECTs definitely can improve
access rights and the environmental rule of law.562
Latin America and the Caribbean (LAC) countries are among the leaders in developing ECTs. They
are found in 11 LAC countries:
BOLIVIA
The Tribunal Agroambiental is a
judicial EC covering agricultural,
forestry, environmental, water, and
biodiversity issues, created by the
national Constitution, which authorizes seven judges who are popularly elected and courts at nine
locations.563 It resolved 423 cases
in 2014.564
BRAZIL
The prolific ECT movement in Brazil has produced at least 17 ECs
– nine federal district (trial) courts
in seven different states, six state
trial courts, and two specialized
state appellate chambers in São
Paulo, in addition to specialized
environmental prosecutors.565

CHILE
There are two new Tribunales Ambientales, one in the capital Santiago and one in Valdivia that are
ECs in their first years of operation.566
COSTA RICA
The Tribunal Ambiental Administrativo (TAA) is an independent ET
that is part of the Ministry of Environment and Energy and one of
the oldest ECTs in Latin America,
created in 1995.567
EL SALVADOR
A 2014 law authorizes four Tribunales Ambientales, as part of
the judiciary, three trial or first-in-

stance ECs in each major zone of
the country and an appellate EC
chamber in the capital.568 However, the Supreme Court has created
only one EC for the whole country,
citing budget and low caseload. It
started in December 2014 and has
already handed down several positive decisions.569
GUATEMALA
Guatemala has joined Courts for
Drug-Related Activity and Crimes
Against the Environment.570 In
those ECs, first instance judges
of crimes against the environment
have jurisdiction over investigation and ordering a trial to be held;
sentencing judges conduct the trial
and pronounce the verdict.

_____________________
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564
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George (Rock) Pring and Catherine (Kitty) Pring, Greening Justice: Creating and Improving Environmental Courts and Tribunals (The Access
Initiative of the World Resources Institute 2009) (hereafter Greening Justice), copy downloadable free at the ECT Study website, www.law.du.edu/
ect-study).
“Authorized” may not always mean “operating.” A handful of countries have adopted ECT authorizing laws but then not set them up or discontinued
them for a mix of political, budget, case load, or other reasons.
“ECT Future,” note 1 above, at 10-11.
Id. at 11-12, 33; Greening Justice, note 3 above, 13-18, 91-93.
Official website: http://www.tribunalagroambiental.bo/.
“Bolivia – Agroambiental Court resolved 432 cases in 2014,” Bolivia en Tus Manos (Jan. 15, 2015), http://www.boliviaentusmanos.com/noticias/
bolivia/138896/tribunal-agroambiental-resolvio-432-causas-en-2014.html.
For an early list, see Vladimir Passos de Freitas, “Environmental Law and Enforcement in Brazil,” PowerPoint at Asian Judges Symposium on
Environmental Decision Making, the Rule of Law, and Environmental Justice, July 27-28, 2010, http://www.scribd.com/doc/37002374/
Vladimir-Passos-de-Freitas-Environmental-Law-and-Enforcement-in-Brazil; subsequent updates in emails from Professor (former federal judge)
Freitas on file with authors.
Official websites: http://www.tribunalambiental.cl/ (Santiago), http://www.tercertribunalambiental.cl/ (Valdivia).
Official website: http://www.tribunalambiental.net; see also http://www.minae.go.cr/. Tribunal Ambiental Administrativo, “Seis años de éxitos
contra el daño ambiental (2008-2014),” http://www.tribunalambiental.net/noticias/2014/INFORME_TRIBUNAL_AMBIENTAL_2014_Resumen_
para_prensa.pdf.
David Ernesto Pérez, “Primer tribunal Ambiental funcionará dentro de seis meses,” Diario Digital Contra Punto (May 19, 2014), http://www.contra
punto.com.sv/politica/primer-tribunal-ambiental-funcionara-dentro-de-seis-meses.
E.g., Ministerio de Medio Ambiente y Recursos Naturales, “Tribunal Ambiental da 24 horas a Alcaldía de Mejicanos para retirar basura y ordena
a MIDES abrir puertas de relleno” (Feb. 12, 2015), in which the Ministry of Environment comments favorably on one of the Tribunal’s first
decisions, http://www.marn.gob.sv/index.php?option=com_content&view=article&id=3098:tribunal-ambiental-da-24-horas-a-alcaldia-de-mejica
nos-para-retirar-basura-y-ordena-a-mides-abrir-puertas-de-relleno&catid=1:noticias-ciudadano&Itemid=227.
Network in Solidarity with the People of Guatemala (NISGUA), “Courts in the Criminal Process” (2008), http://www.nisgua.org/themes
campaigns/impunity/Guatemalan%20Courts%20in%20the%20Criminal%20Process.pdf; see, e.g., “Guatemala – Temporary detention,
and subsequent release, of human rights defenders following peaceful demonstration against mining activities,” Front Line Defenders,
www.frontlinedefenders.org/node/27316.
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GUYANA
The Environmental Assessment
Board (EAB) is an ET that is part
of the government’s Environmental Protection Agency (EPA)571
and hears appeals of decisions by
the EPA about development Environmental Impact Assessments
(EIAs).572 Guyana’s Environmental
Protection Act also authorizes an
Environmental Appeals Tribunal
(EAT) as a court of record to hear
appeals of decisions of the EAB,
although it does not appear to be
operational.573
JAMAICA
The Natural Resources Conservation Authority Tribunal, under the
Ministry of Water, Land, Environment and Climate Change, hears
appeals against enforcement notices and decisions of the NRC
Authority, and its decisions are final.574 All six cases the ET heard
in fiscal year 2013-2014 were filed
appealing the Authority’s enforcement actions on pollution and environmental permits for developments.575

PARAGUAY
Two “environmental courts” in
Paraguay are mentioned in a UN
report on indigenous issues, but
no other references to them have
been found.576
PERÚ
Peru’s Tribunal de Fiscalización
Ambiental (TFA) is an ET that is
a branch of the national government’s Agency for Environmental
Assessment and Enforcement
(OEFA)577 and hears appeals filed
against OEFA actions.578 It has
three specialized chambers, for
mining, energy, and fishing.

year),580 and its website appears
to have been “hijacked.” However,
we spoke with its Chairman at an
October 2014 conference, and he
reported the EC is operating, doing
outreach, and just had its jurisdiction expanded to include land use
planning.581
In addition, Mexico has authorized
ECTs to begin this year, the Bahamas has just announced plans
to create one this year,582 the Ecuador government and environmentalists have been discussing a
“pilot” EC to protect the Galapagos
Islands,583 and Nicaragua is reported in one article to have an “environmental court”584 but no other
references to it have been found.

TRINIDAD Y TOBAGO
This Caribbean island nation has
an Environmental Commission,579
which is a court of record with
power to review appeals from
decisions of the national environmental authority and citizen complaints. However, we found it has
a very low profile and handles very
few cases (an average of four per

_____________________
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[Guyana] Environmental Protection Agency, “Annual Report 2012” at p. 8, http://www.nre.gov.gy/Annual%20Report/EPA%20AR%202012.pdf.
Mark Lancelot Bynoe, “Citizen Participation in the Environment Impact Assessment Process in Guyana: Reality or Fallacy?,” 2/1 Law, Environment
& Development J. 34, 43-44 (2006), www.lead-journal.org/content/06034.pdf.
See, id. at 44.
NRCA Act sec. 34, http://nepa.gov.jm/legal/nrca_act_Ipart1.htm.
Environment & Risk Management Division, “Appeals,” http://www.mwh.gov.jm/emd/index.php/component/content/category/9-uncategorized
UN Economic and Social Council, Permanent Forum on Indigenous Issues, “Information received from Governments – Paraguay” (Feb. 5, 2010),
at pp. 17-18, http://www.un.org/esa/socdev/unpfii/documents/E.C.19.2010.12%201EN.pdf.
OEFA, “Environmental Enforcement Tribunal,” http://www.oefa.gob.pe/en/tribunal-de-fiscalizacion-ambiental.
Id.
Hamel-Smith Attorneys-at-Law, “Doing Business in Trinidad and Tobago,” http://www.trinidadlaw.com/home/general/subcategory.aspx?category
ID=19&subcategoryID=63.
“Environmental Commission collapse?,” Guardian Media (Mar. 18, 2013), www.guardian.co.tt/editorial/2013-03-18/environmentalcommission-collapse.
Chateram Sinanan, Chairman, Environmental Commission of Trinidad & Tobago, Address at the First Interamerican Forum on Environmental
Justice, Santiago, Chile (Oct. 9, 2014) (in September 2014) (notes on file with authors).
Federal Law on Environmental Liability, Transitory art. 3 (Mex.), http://www.dof.gob.mx/nota_detalle.php?codigo=5301688&fecha=07/06/2013;
Antonio Gonzalez & Mauricio Llamas, “Enactment of the Federal Law on Environmental Liability in Mexico,” www.martindale.com/
environmental-law/article_Jones-Day_1841844.htm.
Allyson Maynard Gibson Q.C., Attorney General and Minister of Legal Affairs of the Commonwealth of The Bahamas, “Of Justice, Safety and
Freedom – Remarks upon the Opening of Legal Year 2015,” page 7 (Jan. 14, 2015), http://www.bahamas.gov.bs/wps/wcm/connect/8d053be78b79-4154-bebe-5938cd266606/Opening_legal+year+2015%5Bfinal%5D%5Bfinal%5D+(1)(2).pdf?MOD=AJPERES.
“First environmental court in Galapagos,” Ecuador Times (Oct. 22, 2013), http://www.ecuadortimes.net/2013/10/22/first-environmentalcourt-in-galapagos/.
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STATUS OF LEGISLATION ON ACCESS TO INFORMATION IN THE CARIBBEAN
Country

Draft Legislation (D), Enacted Legislation (E); Constitution (C)

Antigua y Barbuda

Freedom of Information Act 2004 (E)

Bahamas

Freedom of Information Bill 2012 (D)

Barbados

Article 23(1) Constitution of The Bahamas (C)

Belice

Freedom of Information Bill 2008 (D)

Dominica

Article 20(1) of the Constitution of Barbados (C)

República Dominicana

Freedom of Information Act 1994 (E)

Granada

Environmental Protection Act 1999 (amended 2009) (E)

Guyana

Section 10 of the Constitution of the Commonwealth of Dominica(C)

Haití

General de Libre Acceso a la Información Pública (General Law on Free
Access to Public Information - FAPI) 2004 (E)

Jamaica

Article 10 Constitution of Grenada (C)

Saint Kitts y Nevis

Freedom of Information Bill 2007 (D)

Santa Lucia

Article 146 of the Constitution of Guyana (C)

San Vicente y las
Granadinas

Access to Information Act 2011 (E but not in force)

Suriname

Article 40 of the Constitution of Haiti (C)

Trinidad y Tobago

Freedom of Information Act 2002 (E)

2.2. Public Participation
Fourteen Caribbean countries have enacted legislation relating to public participation during the decision making process for projects, plans, programmes or laws affecting the environment. The majority of these
countries have only introduced public participation requirements through the use of environmental impact
assessments (EIAs) in planning legislation or framework environmental management legislation. An EIA is
a process used to identify and assess the possible positive and negative impacts of a proposed project or
activity on the environment. The EIA process typically involves an element of public consultation during the
preparation of the EIA and on its completion. In this way, the public and those directly affected have the opportunity to understand and express their opinions about activities that can have major impacts on their lives.
Public comments received during the public consultation process can also result in changes to the project
design and implementation and in this way the EIA serves as a powerful tool in legitimizing decisions taken to
approve these projects.685
In many Caribbean countries, legislation is limited in its scope with a requirement to prepare an EIA
for specified activities and no procedural rules for public participation. In such countries, the EIA process is
usually stipulated in non-binding guidelines. Five countries have enacted laws that provide regulatory authorities with the discretion to require public participation in the EIA process; four countries have enacted laws

234

requiring mandatory public participation during the EIA process; and six countries have no legislation relating
to public participation and only rely on guidelines or practice. Six countries have legislation in draft relating to
public participation in the EIA process.
Jamaica provides a good example of the use of public participation in decision-making regarding the
use of forest resources. The Forest Act of Jamaica allows for the establishment of Local Forest Management
Committees (LFMCs) for forest reserves, forest management areas and protected areas. The LFMCs are to
be comprised of at least two members with local knowledge of the area and play an advisory role in the development of forest management plans, the making of regulations and the design and execution of conservation
projects.685
STATUS OF LEGISLATION ON PUBLIC PARTICIPATION IN ENVIRONMENTAL MATTERS IN THE CARIBBEAN
Country

Antigua &
Barbuda

Draft Legislation (D), Enacted
Legislation (E)

EIA: Discretionary provision for public
participation in legislation; Procedure set out
in draft legislation

Physical Planning Act 2003 (E)

P: Public participation required for specific
policies in draft legislation
Conservation and Protection of the
Physical Landscape of The Bahamas Act
1997 (E)

Bahamas

Environmental Impact Assessment
(EIA), Plan & Policy (P), Legislation (L)

Planning and Subdivision Bill 2010 (D)

EIA: Discretionary provision for public
participation; Procedure set out in guidelines

Environmental Planning and Protection
Act 2006 (D)

P: Consultation on environmental programs
and plans required in draft legislation

Environmental Impact Assessment
Regulations 2005 (D)

Barbados

EIA: No provision for public participation in
legislation; Procedure set out in guidelines

Town Planning Act 1998 (E)
Coastal Zone Management Act 1998 (E)
Environmental Protection Act 1992
(amended 2009) (E)

Belize

Environmental Impact Assessment
Regulations 1995 (E)

Dominica

Dominican
Republic

EIA: Discretionary provision for public
participation in legislation
EIA: Mandatory provision for public
participation in legislation

Physical Planning Act 2002 (E)

P: Consultation required for National
Development Plan

Ley General Sobre Medio Ambiente y
Recursos Naturales 64 of 2000 (E)
EIA Regulations 2002 (E)

_____________________
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P: Consultation required for Development
Plans, Coastal Management Plans

Section 12 of the Forest Act of Jamaica (1996)
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EIA: Mandatory provision for public
participation in legislation

7.1.2

Regional Organizations

The revised Treaty of Chaguaramas establishing the Caribbean Community (CARICOM)707, makes
reference to measures to promote and develop policies for the protection of and preservation of the
environment and for sustainable development as well as to promote the development of special focus
programmes supportive of the establishment and maintenance of a healthy human environment in the
Community.708
The Principles for Environmental Sustainability in the Organization of Eastern Caribbean States
(OECS) 709 as outlined in the St. George’s Declaration are also congruent with the LAC Declaration of
Principle 10. For example, it refers to achieving: “(1) Better Quality of Life for All: The people and the governments of the region will together strive to reduce poverty, create jobs, improve on health and welfare. In
so doing, care will be taken not to destroy the environment and introduce changes at a rate to which people
cannot adapt. (2) Integrated Development Planning: All local, national and regional development policies
and plans will be fully integrated to include environmental, social, cultural and economic factors which
affect the small island systems of the region. (3) More Effective Laws and Institutions: The national and
regional institutions which are responsible for the management of the natural resources in each country,
will be strengthened to implement programmes, decisions and to enforce appropriate laws relating to
the environment. (4) Civil
Society Participation in Decision-making: All public
and private sector organizations responsible for the
environment will ensure
that all people, whether as
groups or individuals, participate in decision-making
on natural resources management and in the implementation of these decisions. They will be given
every opportunity to share
traditional knowledge on
environmental
management.”710
Therefore, considering that both CARICOM and the OECS outline guidelines pertaining to sustainable development and the environment, it would be judicious if they played a key advocate role, thus,
encouraging their respective member states to sign on to the progressive LAC Declaration on Principle 10.

_____________________
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The CARICOM Secretariat is the principal administrative organ of the Caribbean whose mission is to contribute, in support of Member States, to
the improvement of the quality of life of the People of the Community and the development of an innovative and productive society in partnership
with institutions and groups working towards attaining a people-centred, sustainable and internationally competitive Community. There are 15
member states Antigua and Barbuda, The Bahamas, Barbados, Belize, Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat, Saint Lucia,
St. Kitts and Nevis, St. Vincent and the Grenadines, Suriname and Trinidad and Tobago. While there are five Associate Members; Anguilla, Bermuda,
British Virgin Islands, Cayman Islands and Turks and Caicos Islands. Available at: www.caricom.org
Available at: http://www.caricom.org/jsp/community/revised_treaty-text.pdf
The OECS is a nine member grouping comprising Antigua and Barbuda, Commonwealth of Dominica, Grenada, Montserrat, St. Kitts and Nevis,
St. Lucia and St Vincent and the Grenadines. Anguilla and the British Virgin Islands are associate members of the OECS. It’s mission to be a
Center of Excellence contributing to the sustainable development of OECS Member States by supporting their strategic insertion into the global
economy while maximizing the benefits accruing from their collective space. Available at: http://www.oecs.org/about-the-oecs/who-we-are/
mission-objectives#sthash.GA7I5iZf.dpuf
The St. Georges Declaration of Principles for Environmental Sustainability in the OECS (Revised 2006), available at http://www.oecs.org/
st-george-s-declaration
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CONCLUSION
Whether the LAC Declaration on P10 will lead to a binding instrument is yet to be seen. Having regard
to the multitude of “soft law” or non-binding instruments on access rights some would be tempted to think that
little would be accomplished by the adoption of another such instrument for Latin America and the Caribbean.
Regardless of the nature of the regional instrument, the process embarked upon for this Declaration on P10 is
the first of its kind in the Caribbean – a process that involves the public throughout all the stages of negotiation
and which recognizes citizens as integral stakeholders.
Since the start of this process in 2012, we have already seen some significant initiatives in the region including the establishment of a Caribbean Freedom of Information Network. The members of this Network include
Information Commissioners, Access to Information Officers from various public agencies and members of civil society.
At its best, this Declaration could result in an achievable regional standard for access rights which
would mitigate social conflicts in countries by channeling citizen concerns about environmental issues, channel technical assistance and capacity building for countries in the region, establish consistent regional standards that will lead to closer integration of countries in the region, which could lead to higher economic growth
and create greater political stability within each country and by extension the region.
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5.4

Advancing Access to Justice in Latin America and the Caribbean: Recent
Trends and Developments in Environmental Access Rights

Dra. Maria L. Banda 699

Environmental Rights, Access to justice; participation; in dubio pro
natura; emerging principles.
The protection and promotion of environmental access rights is a crucial tool for sustainable development.
Focusing on access to justice, this paper reviews innovative procedural developments in the jurisprudence of domestic courts that can be used to further study and give meaning to the right of access to environmental justice in
Latin America and the Caribbean region. It concludes that facilitating exchange of legal ideas across state boundaries could help foster greater access to justice in the region.
The protection and promotion of environmental access rights—that is, rights to access to information,
participation in decision-making, and access to justice—is a crucial tool for sustainable development. Focusing
on the third pillar, access to justice, this paper seeks to identify a set of procedural norms and principles that have
emerged in national jurisprudence that can be used to further study and give meaning to the right of access to environmental justice in Latin America and the Caribbean region. After briefly reviewing the practice of international
human rights tribunals, this paper reviews innovative judicial solutions to environmental problems that could help
facilitate the enforcement of environmental rights, especially for vulnerable populations. Specifically, it describes
three key ingredients of access to justice: (i) the rules on standing, which act as a gatekeeper that regulates access
to courts; (ii) interpretive principles like in dubio pro natura, which courts use to deal with legal ambiguity in complex
environmental matters; and, (iii) new types of remedies that courts have devised in environmental cases. As this
paper concludes, exchange of legal ideas across state boundaries could help foster greater access to justice, and
courts in Latin America and the Caribbean are uniquely positioned to lead in this process.

INTRODUCTION
The protection and promotion of environmental access rights is a crucial tool for the protection of the
natural environment and those who live in it.711 Access rights, such as the right to have one’s grievances heard
by a competent tribunal, are procedural in nature and can be distinguished from substantive rights, such as
the right to a healthy environment.712 The importance of access rights is reflected in a number of international
instruments, including Principle 10 of the 1992 Rio Declaration713 and the 2000 Inter-American Strategy for
the Promotion of Public Participation in Decision-Marking for Sustainable Development (“ISP”),714 and, most
recently, in the formulation of a binding regional instrument that would harmonize the application of Principle
10 in the Latin American and Caribbean (“LAC”) region.715
Access rights are generally understood to rest on three mutually re-enforcing pillars: access to information, participation in decision-making, and access to justice. The first two pillars are largely concerned
with democratic processes and participatory governance, such as the public’s right to influence environmental
decision-making through comments, environmental impact assessments, and administrative hearings. These
_____________________
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See, e.g., “Rio+20 Declaration on Justice, Governance and Law for Environmental Sustainability,” World Congress on Justice, Governance and Law for
Environmental Sustainability, Rio de Janeiro, Brazil, 20 June 2012, available at http://www.unep.org/rio20/Portals/24180/Rio20_Declaration_
on_Justice_Gov_n_Law_4_Env_Sustainability.pdf (environmental sustainability cannot be achieved without “effective legal regimes, coupled
with effective implementation and accessible legal procedures, including on locus standi and collective access to justice...”); see also “The
Johannesburg Principles on the Role of Law and Sustainable Development,” UNEP Global Judges Symposium, Johannesburg, South Africa, 20
Aug. 2002, available at http://www.unep.org/Documents.Multilingual/Default.asp?ArticleID=3115&DocumentID=259.
The dividing line between procedural and substantive rights is rarely clear, and environmental law is no exception. See J. W. SALMOND, JURIS
PRUDENCE: OR THE THEORY OF LAW 577-78 (1902), cited in André Nollkaemper, International Adjudication of Global Public Goods: The
Intersection of Substance and Procedure, 23 EUR. J. OF INT’L LAW 769, 772 (2012) (“The law of procedure may be defined as that branch of the
law which governs the process of litigation... All the residue is substantive law, and relates not to the process of litigation, but to its purposes and
subject-matter... Procedural law is concerned with affairs inside the courts of justice; substantive law deals with matters in the world outside.”).
Both types of rights are held by individual citizens rather than States.
“Rio Declaration on Environment and Development,” United Nations Conference on Environment and Development, Rio de Janeiro, Brazil, 3-14
June 1992, U.N. Doc. A/CONF.151/26/Rev.1 (Vol. I), Annex I (12 Aug. 1992) (hereinafter “Rio Declaration”).
Organization of American States (“OAS”), “Inter-American Strategy for the Promotion of Public Participation in Decision-Making for Sustainable
Development,” CIDI/RES. 98 (V-O/00), OEA/Ser.W/II.5,CIDI/doc.25/00 (20 Apr. 2000) (hereinafter “ISP”).
See Declaration on the Application of Principle 10 of the Rio Declaration on Environment and Development in Latin America and the Caribbean
(June 2012); Santiago Decision on the Declaration on the Application of Principle 10 in LAC (4-6 Nov. 2014).
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participatory access rights can help raise awareness about environmental issues, ensure that decision-making
is inclusive, transparent, and fair, and, over time, lead to more informed and balanced environmental policy.
The third pillar—and the focus of this paper—relates to the public’s ability to seek enforcement of
other access and substantive rights through competent judicial and administrative bodies. It has both an international and a national dimension.
At the international level, access to justice has largely been synonymous with access to regional
human rights tribunals, such as the Inter-American Court of Human Rights, which have increasingly treated
alleged violations of environmental rights as an issue of human rights law and thus played an important role
in advancing environmental protection. Human rights tribunals, however, are not designed to, and cannot,
provide full and effective redress for a wide range of environmental harms.
For most environmental claimants, access to justice largely depends on the practice of national courts,
which are asked on a daily basis to uphold constitutional and statutory guarantees to a healthy environment
(where they exist), to provide redress for a wide spectrum of alleged violations, and to ensure compliance with
the law.
This paper is therefore primarily interested in identifying a set of procedural norms and principles that
have emerged in domestic adjudication that can be used to further study and give meaning to the right of access to environmental justice in Latin America. Specifically, it highlights several recent developments and procedural innovations in national courts, focusing on the rules on standing, interpretive principles, and remedies.
The remainder of this paper is structured in four parts. After briefly reviewing access rights at the
international level in Section 2, this paper looks at access to environmental justice in the national context in
Section 3. First, it examines recent developments in the law of standing—a threshold issue for environmental
plaintiffs—in the practice of several high courts from different legal traditions, especially the Supreme Court
of the Philippines, whose procedural innovations provide a timely case study for LAC countries. Second, it
discusses the ways in which national courts have drawn on principles of international environmental law, such
as the principle of in dubio pro natura, to fill a void in domestic jurisprudence and provide redress. And, third, it
reviews the development of special remedies for environmental cases. Section 4 concludes with observations
about the importance, and the limitations, of environmental access rights.

1. Environmental Access Rights in International Law and the Americas: Overview
At the international level, access rights represent an important area of overlap between environmental
and human rights law.716 Access rights can trace their origins to the civil and political rights recognized in all
major human rights treaties in the Americas717 and outside the region, such as the rights to a fair trial, to receive and impart information, and to participate in government.718 In the environmental context, Principle 10 of
the 1992 Rio Declaration articulated the three pillars of access rights: the right to “participation of all concerned
citizens” in environmental issues, the right to “appropriate access to information,” and the right to “effective
access to judicial and administrative proceedings, including redress and remedy.”619
_____________________
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The environmental impact assessment process is unique to environmental law, but it too has become part of international human rights
jurisprudence and international law.
See, e.g., 1948 American Declaration of the Rights and Duties of Man (right to freedom of investigation and opinion (Art. IV), to fair trial
(Art. XVIII), to participate in government (Art. XX), freedom of assembly (Art. XXI), freedom of association (Art. XXII)); 1969 American Convention
on Human Rights (right to fair trial (Art. 7), to receive information (Art. 13), freedom of assembly (Art. 15), freedom of association (Art. 16), to participate
in government (Art. 23), right to judicial protection and remedy (Art. 25)).
See, e.g., 1948 Universal Declaration of Human Rights (protecting a right to an effective remedy for acts violating the fundamental rights (Art. 8), a right
to a fair and public hearing (Art. 10), the freedom to seek, receive, and impart information and ideas (Art. 19), the freedom of peaceful assembly and
association (Art. 20), and the right to participate in government (Art. 21)); 1950 European Convention for the Protection of Human Rights and
Fundamental Freedoms (right to fair trial (Art. 6), to impart information (Art. 10), to freedom of assembly and association (Art. 11), right to effective
remedy (Art. 13)); 1966 International Covenant on Civil and Political Rights (right to an effective remedy (Art. 2), right to information (Art. 19),
right to assembly (Art. 21), right to freedom of association (Art. 22)); 1981 African Charter on Human and Peoples’ Rights (right to fair trial (Art. 7), to
receive information (Art. 9), freedom of association (Art. 10), freedom of assembly (Art. 11), to participate in government (Art. 13)).
“Rio Declaration on Environment and Development,” United Nations Conference on Environment and Development, Rio de Janeiro, Brazil, 3-14
June 1992, U.N. Doc. A/CONF.151/26/Rev.1 (Vol. I), Annex I (12 Aug. 1992) (hereinafter “Rio Declaration”). See also UNHRC Resolution 2005/60
(2005) (emphasizing the importance of implementing “in particular principle 10, in order to contribute, inter alia, to effective access to judicial and
administrative proceedings, including redress and remedy.”). See also Rio+20 Outcome Document, “The Future We Want,” UN Doc. A/CONF.216/
L1 (reissued for technical reasons on 22 July 2012), ¶ 43 (“underscor[ing] that broad public participation and access to information and judicial
and administrative proceedings are essential to the promotion of sustainable development.”) & ¶ 99 (“encourag[ing] action … to promote” access
rights).
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The Rio Declaration was a soft law document, but it inspired the codification of procedural rights in
a number of multilateral environmental agreements. The most significant is the 1998 Convention on Access
to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (the
“Aarhus Convention”), which gave Principle 10 the force of hard law for its State Parties in Europe and Central Asia.720 The Aarhus Convention, described as “by far the most impressive elaboration of Principle 10 of
the Rio Declaration,” 721 has helped strengthen the domestic access rights in its signatory countries. The new
regional instrument on Principle 10 that is currently under negotiation in the LAC region may be the next instance of progressive lawmaking and serve as a model on access rights beyond the region if the State Parties
can agree on robust compliance and monitoring mechanisms.
The multilateral environmental regime, however, provides few avenues to bring claims,722 and environmental plaintiffs have increasingly turned to the international human rights system for redress where domestic
remedies have failed or proven inadequate. In recent years, human rights tribunals have been receptive to
such claims, finding a violation of substantive human rights, such as the right to life, health, or privacy, as a
result of environmental harm.723 The Inter-American human
rights system has been at the forefront of this “greening” of
the human rights jurisprudence.
The human rights treaties, however, largely predate the emergence of international environmental law in
the 1970s and do not specifically protect environmental
rights.724 Where the harm to the claimant is deemed to be too
attenuated, tribunals have often relied on access rights—
access to information, participation in decision-making, and
access to justice—to indirectly grant protection for environmental interests.725 For many claimants, access rights have
been the primary (if not the sole) means of achieving environmental protection through the human rights system.
This is an obvious limitation. Without an underlying
treaty right to a healthy environment, the tribunals cannot
provide redress for a multitude of environmental harms that
do not directly or immediately violate a human right, such
as large-scale deforestation or habitat destruction, desertification, or ecosystem collapse. As the European Court
of Human Rights observed in a case involving serious environmental degradation and harm to wildlife following the
illegal draining of a swamp, unless the environmental harm
directly affects individual rights, the treaty protections are
not triggered, as none of the “Articles of the [European]
Convention are specifically designed to provide general

_____________________
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Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters, 25 June 1998,
2161 U.N.T.S. 447 (hereinafter “Aarhus Convention”). See generally Bende Toth, Public Participation And Democracy In Practice—Aarhus Convention
Principles As Democratic Institution Building In The Developing World, 30 J. LAND RESOURCES & ENVTL. L. 295 (2010); Svitlana Kravchenko,
Environmental Rights in International Law: Explicitly Recognized or Creatively Interpreted?, 7 FLA. A & M U. L. REV. 163 (2012).
Svitlana Kravchenko, Environmental Rights in International Law: Explicitly Recognized or Creatively Interpreted?, 7 FLA. A & M U. L. REV. 163,
176 (2012) (quoting former UN Secretary-General Kofi Annan).
The compliance mechanism under the Aarhus Convention is one of the exceptions.
See, e.g., Saramaka People v. Suriname (Merits), Inter-Am. Ct. H.R. (ser. C) No. 172 (2007) (right to property); Kuna of Madungandí et al. v.
Panama (Merits), Inter-Am. Ct. H.R., No. 125 (2012) ¶ 233 (precondition for other rights). See also Öneryildiz v. Turkey, Eur. Ct. H.R., App. No.
48939/99 (2004) (finding, inter alia, violation of right to life).
But see 1989 Additional Protocol to the American Convention on Human Rights in the area of Economic, Social and Cultural Rights (“Protocol of
San Salvador”), Art. 11; 1981 African Charter on Human and Peoples’ Rights, Art. 24 (“All peoples shall have the right to a general satisfactory
environment favourable to their development.”). See also SERAC et al. v. Nigeria, Afr. Comm’n H. & Peoples’ R., Comm. No. 155/96 (2001) (“the
Ogoniland case”); Socio-Economic Rights and Accountability Project (SERAP) v. Nigeria, ECOWAS Ct. of Justice, Judgment N° ECW/CCJ/
JUD/18/12 (24 Dec. 2012).
See, e.g., Claude-Reyes v. Chile, Inter-Am. Ct., (ser. C) No. 151 (19 Sept. 2006) (recognizing the right to access to environmental information in
connection with freedom of expression under Art. 13 of the American Convention). See also Dées v. Hungary, Eur. Ct. H.R., App. No. 2345/06 (9
Nov. 2010) (lengthy administrative proceedings relating to environmental rights may violate the right to a fair hearing); Centre for Minority Rights
Development (Kenya) et al. v. Kenya, Afr. Comm’n H. & Peoples’ R., No. 276/2003 (4 Feb. 2010) (failure to conduct an environmental impact
assessment contributed to a violation of the right to property).
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